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ART. I.—THE PLEADING OF EXCEPTIONS AND PROVISOS IN 
STATUTES. 

$y a statute of Maine, if an executor, knowing himself to be 
appointed as such, shall not, within thirty days next after the 
testator’s death, cause his will to be filed, &c. in the Probate 
Office, he shall, upon such neglect, without just excuse made 
and accepted by the judge of probate for such delay, forfeit a 
sum not exceeding sixteen dollars per month. 

On a judgment’s being recovered against an executor for the 
penalty imposed by this statute, he sued out a writ of error ; and 
the principal error assigned was ‘that in the declaration it was 
not alleged that the original defendant had neglected to file the 
will without just excuse made and accepted by the judge, &c.’ 

The court reversed the judgment, for this cause. Indeed it 
was impossible for them to do otherwise. But the opinion, 
given on this point, commenced with these remarks —‘ ‘There is 
some perplexity and contradiction in the books respecting the 
principles to be applied in the decision of the question, in this 
and many other cases somewhat similar. ‘There seems to be 
much curious learning, and many nice and shadowy distinctions, 
the sound reason and solid sense of which are not very easily 
discoverable.’ 6 Greenleaf, 274, Smith v. Moore. 

The surprise, excited by this exordium, has induced a review 
of the doctrine discussed in that case ; and this review has only 
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increased that surprise. If there are any legal principles which 
are free from perplexity, or any settled legal distinctions which 
rest on solid sense and sound reason, surely they lie in the very 
path which the court must have travelled in arriving at their 
conclusion in Smith v. Moore. 

The rule of pleading a statute, which contains an exception 
or proviso, is usually thus expressed in the books, viz. ‘If there 
is an exception in the enacting clause, the party pleading must 
show that his adversary is not within the exception ; but if there 
be an exception in a subsequent clause, or subsequent statute, | 
that is matter of defence, and is to be shown by the other party.’ 

The same rule is uniformly applied in pleading private instru- 
ments of contract. Accordingly, Lord Tenterden places stat- 
utes and contracts together. In Vavasour vy. Ormond, 9 Dowl. 
& Ry. 599;—S. C. 6 Barn. & Cresw. 432 — he thus states 
the doctrine — ‘ If an act of parliament, or a private instrument, 
contain in it, first, a general clause, and afterwards a separate 
and distinct clause, which has the effect of taking out of the } 
general clause something which would otherwise be included in 
it; a party, relying upon the general clause in pleading, may set 
out that clause only, without noticing the separate and distinct | 
clause which operates as an exception: but if the exception 
itself be incorporated in the general clause, then the party rely- 
ing on it must, in pleading, state it, together with the exception.’ 

When a party professes to recite a statute or private instru- 
ment, in pleading, and omits an exception in the ‘ general 
clause,’ there is a variance. When he counts on a statute, and 
attempts to bring a case, whether civil or criminal, within the 
‘ general clause,’ if he omits to negative the exception, he shows 
no cause of action, or no offence, within the statute. ‘The prin- 
ciple is the same in both instances. 

That this rule — as to counting on statutes — stands on solid 
sense and sound reason, and that there is no perplexity in the 
principle of it, is easily shown by a very few cases which illus- 
trate its application. 

The statute 19 Geo. II., c. 30, § 1, enacts that no mariner, 
who shall serve on board any privateer, &c. employed in the 
British sugar colonies in the West Indies, nor any mariner being 
on shore in said colonies, shal] be liable to be impressed by any 
officer of a ship of war, unless such mariner shall have before 
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deserted from an English ship of war. A penalty of £50 is 
given, by the same statute, to any person who shall sue therefor, 
against any officer who shall impress a mariner contrary to its 
provisions. 

In an action on this statute against an officer for impressing 
a mariner, judgment was arrested, because the declaration did 
not allege that the mariner had not previously deserted from any 
of his majesty’s ships of war. 1 D. & E. 141, Spieres v. Par- 
ker. 

If, however, the statute had, in the enacting or general clause, 
merely imposed a penalty for impressing a mariner in the sugar 
colonies, and then had added a proviso that the act should not 
extend to mariners who had deserted from a ship of war ; it 
would not have been necessary to negative, in the declaration, 
the mariner’s former desertion. ‘That would have been matter 
to come from the other side. 

As the enacting clause stood, the penalty was not given for 
impressing @ mariner in the sugar colonies — but for impressing 
a mariner there who had not previously deserted from a ship of 
war. The word unless, in the statute, had precisely the same 
sense and operation, as if it had been, in so many words, en- 
acted that the penalty should be inflicted on any officer who 
should impress a mariner who had not previously deserted. 
The impressed mariner’s not having deserted, entered into the 
very description, and constituted a part of the transaction made 
penal by the statute. 

The case of Gill v. Scrivens, 7 D. & E. 27, stands on the same 
principle. Lord Kenyon there comprises the whole doctrine 
in a single sentence —‘ the writ ought to state all those circum- 
stances that entitled the plaintiff to the execution prayed by 
him.’ So in the case of the impressed mariner, Lord Mansfield 
very briefly gave the whole matter —‘ the plaintiff must aver a 
case which brings the defendant within the statute.’ 

A statute of Massachusetts forbids labor and travelling on the 
Lord’s day, except from necessity or charity. Labor or travelling, 
merely, is not forbidden; but unnecessary labor and travelling, 
and labor and travelling not required by charity. The excep- 
tion is in the enacting clause —and the absence of necessity and 
charity is a constituent part of the description of the acts pro- 
hibited ; exactly as if the statute had, in totidem verbis, forbidden 
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unnecessary labor, &c. and labor, &c. not demanded by charity. 

The third section of the same statute forbids innkeepers, &c. 
to entertain, on the Lord’s day, the inhabitants of the towns 
where inns are kept, not being lodgers in the inns. An indict- 
ment on this section was held to be bad, because it did not aver 
that the persons entertained were not lodgers. Commonwealth 
v. Marwell, 2 Pick. 139. Rex. v. Dove, 3 Barn. & Ald. 596. 
ace. 

An English statute makes it highly penal for any person, other 
than the persons employed in his majesty’s mint, &c. to make 
or mend any instrument for coining. ‘This exception must be 
negatived in an indictment. ‘The want of such authority is 
part of the description of the offence itself.’ 1 East P. C. 167. 

So the omission of an executor to file the will of his testator 
was not the penal matter ; but his unexcused omission. 6 Green- 
leaf, supra. 

These few examples are sufficient to illustrate the meaning 
and the reason of the rule above stated. The reason is simply 
this, viz.; that unless an exception in the enacting clause is 
negatived in pleading the clause, no offence, or no cause of 
action, appears in the indictment, or in the declaration — or no 
defence on the face of the plea. ‘The case provided for, in the 
clause pleaded, is not made out on the record. But when the 
exception or proviso is in a subsequent substantive clause of the 
statute, the case provided for in the enacting clause may be fully 
stated, without negativing the subsequent exception or proviso. 
A prima facie case is stated ; and it is for the party, for whom 
matter of excuse is furnished by the statute, to bring it forward 
in his.defence. 

It is among the rudimental principles of pleading, that it is not 
necessary to allege matter which would come more properly 
from the other side ; ¢hat is, it is not necessary to anticipate the 
adverse party’s answer, and forestall his defence or reply. ‘Tis 
like leaping,’ (as Ch. J. Hale said) ‘ before one come to the stile.’ 
1 Vent. 217. Thus, it is unnecessary, in declaring on a bond, 
to negative the performance, by the defendant, of its conditions : 
and so of all other matters of defeasance. It is only when the 
matter is such, that its affirmation or denial is essential to the 
apparent, or prima facie, right of the party pleading, that it must 
be affirmed or denied by him, in the first instance. See Bunb. 
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177. Esp. on Penal Sts.95. 1 Chit. Crim. Law, 284. Steph. 
Pl. 354 — 356. 4 Pick. 345. Gould on Pl. 178, & seq. 

There are two cases in the old books, which, if not investigated, 
appear to contradict the rule above mentioned. 

The statute 1 Eliz. c. 2, § 14, directs that every person tn- 
habiting within the realm, &c. shall diligently and faithfully, 
(having no lawful or reasonable excuse to be absent) endeavor 
themselves to resort to their parish church, &c. upon every 
Sunday, &c. upon pain of punishment by the censures of the 
church, and also upon pain.that every person so offending shall 
forfeit, for every such offence, 12d. to the use of the poor of the 
same parish. 

In Ann Mannock’s case, Godb. 148, it was decided that it 
was not necessary to allege, in an indictment on this section of 
the statute, that the defendant inhabited within the realm, &c. 
No reason is assigned, except ‘ that if it were otherwise, it ought 
to be shewed on the defendant’s part.’ 

In Elizabeth Dormer’s case, 2 Leon. 5, it was held not to be 
necessary to allege, in the indictment, that the defendant had no 
lawful or reasonable cause to be absent. It was said, the excuse 
should come from the defendant. 

And it is asserted in some of the books of most frequent 
reference, that under the St. 1 Eliz. c. 2, it is not necessary to 
negative the exceptions in the enacting clause. ac. Ab. 
Heresy, &c. D. 7, in marg. (Gwillim’s ed.) Ib. Indictment, 
H. 3. 1 Hawk. 373. 2 ib. 343, (Curwood’s ed.) 1 Chit. 
Crim. Law, 283 -—4. 

It will be found, however, that by st. 29 Eliz. c. 6, § 5, 
(passed before the decisions in Godbolt & Leonard) ‘the in- 
dictment of every such offender,’ [against the st. 1 Eliz. c. 5, 
§ 14,] ‘mentioning the not coming of such offender to the 
church of the parish, §c. shall be sufficient in the law ; and that 
it shall not be needful to mention, in any such indictment, that 
the party offender was or is inhabiting, &c. But if it shall hap- 
pen any such offender then not to be within this realm, &c. that 
in such case the party shall be relieved by plea to be put in, in 
that behalf, and not otherwise.’ 

It is very clear, that although this statute not only warranted 
but required the two decisions above stated, yet that neither 
Serjeant Hawkius, nor his late editor, nor the compiler nor ed- 
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itor of Bacon’s Abridgment, had any knowledge of it. Some 
eminent modern judges, English as well as American, seem also 
not to have been aware of its existence. Mr. Justice Buller, in 
particular, would not have invoked 2 Hawk. 343 to the aid of 
Bazter’s case, (hereafter to be noticed) if he had known or re- 
collected this statute. See 1 East P.C. 18. 2 Chit. Crim. 
Law, 20, note (d). Stark. Crim. Pl. (2d ed.) 176. 

There are also two recent decisions, made by the twelve 
judges in England, which, at first view, may seem to contradict 
the rule that requires exceptions in an enacting clause of a stat- 
ute to be negatived in pleading. ‘The st. 48 Geo. III. c. 129, 
(now repealed) enacted that every person who should steal mo- 
ney, goods, &c. from the person of another ‘ without such force 
or putting in fear as is sufficient to constitute the crime of rob- 
bery,’ should be liable to be transported. 

In Rex v. Pearce, Russell & Ryan, 174, and in Rez v. Rob- 
inson & another, ib. 321, the judges held that it was neither 
necessary nor proper, in an indictment on this statute, to nega- 
tive the force and putting in fear—that the words, without 
force, &c. were to be understood not charged to be done with 
force, &c. If the force, &c. had been negatived, proof of force, 
&c. would have entitled the defendant to acquittal, and he would 
have been detained for presentment on a charge of robbery ; 
and if convicted of robbery, he must have been sentenced to 
execution, instead of transportation. 

Under this construction of the statute, it is obvious that the 
doctrine above considered was not impugned by these decisions ; 
and doubtless the true intentions of parliament, as to the mitiga- 
tion of punishment, were thereby effected. 

The case of Rex v. Baxter, 2 East P. C. 781. 2 Leach 
C. C. 660, (3d ed.). 5D. & E. 83. S. C.— is less easily 
brought within the established principle that regulates the nega- 
tiving of exceptions. 

By st. 22 Geo. Ill. c. 58, ‘in all cases where any goods or 
chattels shall have been feloniously taken or stolen, (except 
where the person actually committing the felony shall have been 
already convicted of grand larceny, or some greater offence) 
every person who shall buy or receive any such goods or chat- 
tels, knowing them to have been so taken or stolen, shall be held 
and deemed guilty of, and may be punished for, a misdemeanor, 
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and shall be punished by fine, &c., although the principal felon 
be not before convicted of the said felony, and whether he be 
amenable to justice or not.’ 

Upon an indictment on this statute, it was held by a majority 
of ten of the judges, (in Baster’s case, sup.) that it was not ne- 
cessary to aver that the principal offender had not been convict- 
ed: And so the law is laid down in Archbold’s Summary of 
Pleading in Criminal Cases, p. 153, and in 3 Chit. Crim. Law, 
959. Buller, J., in giving their opinion, says (as a second 
ground for it, and the only one now in question,) that if it were 
necessary to make such averment, ‘it would be merely stating a 
negative averment, which need not be proved by the prosecutor. 
Such a fact is matter of evidence to be proved by the defend- 
ant, and which, when proved by him, would entitle him to an 
acquittal.’ 

This reason is neither satisfactory in itself, nor sustained by 
authority. If it be conceded that a prosecutor never need to 
prove a negative averment — i. e. that the burden of proof, in 
such case, is always on the defendant ; yet this is no excuse for 
omitting such averment, when that averment is necessary to show 
a cause of action, or ground of accusation, described in a stat- 
ute. But such a concession is not required by the authorities. 
In criminal and in civil proceedings, it often lies on him, who 
asserts a negative fact, to prove it. In criminal proceedings, 
especially, the mere legal presumption of innocence frequently 
makes a prima facie case for the defendant, and drives the pros- 
ecutor to prove the negative. See 2 Gallison,499. 1 B.&P. 
468. 1 Car. & P. 538. 5 M. & S. 206. 1 Hawk. (Curwood’s 
ed.) 242. Archb. Crim. Pl. 66. 2 Russell on Crimes (2d ed.) 
673. 691. 694. 

Besides — does not the very rule, which requires exceptions 
to be negatived, of course import the necessity of making nega- 
tive averments? And are not all the cases, herein before cited 
in illustration of the rule, examples of the fatal effect of not 
‘stating a negative averment’? See Stark. Crim. Pl. (2d ed.) 
172. Perhaps some of the remarks that fell from the court in 
U. States v. Smith, 1 Gallison, 261, were not so carefully weigh- 
ed as they would have been, if the case had turned on the point 


here considered. The decision, in that case, no one will ques- 
tion. 
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If then Mr. Justice Buller had assigned no better reason than 
this, for the decision in Bazter’s case, or if no better reason 
could be assigned, the law of that case, it would seem, might 
safely be denied. Prior and subsequent decisions are directly 
against it. ‘The case of Rex v. Pollard, 2 Ld. Raym. 1370, 
which was regarded, in Baater’s case, as a sufficient precedent, 
is so reported that no reason can be found for it, on the face of 
the report, except that previous indictments had been drawn in 
the same way." The passage in Hawkins, also relied on by 
Buller, J., (as has before been seen) utterly fails to support the 
doctrine for which it was cited. 

Perhaps, however, a sufficient reason, not suggested by Bul- 
ler, J., may be found for the decision in Pollard’s and Baxter’s 
cases. ‘The cases and books, already cited, show that the rea- 
son why exceptions in an enacting clause should be negatived, 
is, that otherwise the record does not show that the act prohibited, 
&c. has been done. Furthermore —in Rex v. Pemberton, 2 Bur. 
1037, the court say ‘ where the words of a statute are descrip- 
tive of the nature of the offence, &c., there is a necessity to spe- 
cify in the particular words of the statute.’ And in Rez v. 
Jarvis, 1 East, 647, note, Foster, J. says ‘ where negatives are 
descriptive of the offence, there they must be set forth.’ Accord- 
ingly, Mr. Starkie remarks, that ‘in Baxter’s and Pollard’s cases 

-there was no necessity to call in aid so general a rule,’ [ viz. that 
negatives need not be affirmed] ‘ for there the offence consisted 
in receiving stolen goods, knowing them to have been stolen; 
and though the authority of the court to try the offenders de- 
pended upon the negative circumstance that the principal felons 
had not been convicted, the definition of the offence itself remain- 
ed just as it was before, wholly clear from any negative descrip- 
tion.’ Stark. Crim. Pl. (2d ed.) 176. 

Some writers and judges have been led into darkness and 
confusion by supposing ‘the enacting clause’ to mean the ‘ sec- 
tion’ of the statute (as now divided into numerical parts) in 


1 Sir M. Foster, in his Crown Law, p. 374, says of Pollard’s case, ‘ the 
court would not, upon motion, arrest judgment upon an exception to the in- 
dictment, which was never taken before ; and which must overset every 
judgment that had been given on the statute. This was a solid and a rational 
principle founded in political justice. For in cases of this kind, communis 
error facit jus.’ 
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which the matter is described and enacted. ‘This is a mis- 
apprehension of the meaning of the terms. The only question, 
on this point of pleading, is, whether the exception is incorpor- 
ated with the substance of the clause which defines the thing 
required to be done or omitted, or describes the qualification or 
authority of the person authorized or forbidden to do or to omit it— 
SO as to constitute a part of the definition or description of the 
act, omission, or person. If the exception (by whatever phrase- 
ology indicated) is in a substantive clause, subsequent to the 
enacting or descriptive clause —or, as Lord Tenterden expresses 
it, ‘in a separate and distinct clause,’ — it is matter of defence, 
and to be shown by the other party, though it be in the same 
section, and even in the next sentence. Archb. Crim. Pl. 25. 
Archb. Civ. Pl. 159. (Amer. ed.) 4 Johns. R. 304, Teel v. 
Fonda. 1 Barn. & Ald. 362, Rex v. Matters. Ib. 94, Steel 
v. Smith. In the last of these cases, Bayley, J. says, ‘ where 
there is an exception so incorporated with the enacting clause, 
that the one cannot be read without the other, then the exception 
must be negatived.’ 

There is another source of no small confusion on this subject, 
viz. the distinction so often asserted to have been established 
between summary convictions, and indictments and declarations. 
But it will be more convenient to discuss that topic at the close 
of this article. Some intermediate matter may make the dis- 
cussion less obscure in that place than in this. 

A middle class of cases requires notice ; namely, where the 
exception is not in express terms introduced into the enacting 
clause, but only by reference to some subsequent clause, or some 
prior statute; as where the words ‘except as hereinafter 
mentioned,’ or words of similar import, are employed. The 
rule, in these cases, is, that all circumstances of exemption and 
modification, whether applying to the offence or the person, that 
are incorporated, by reference, with the enacting clause, must be 
distinctly negatived. Verba relata inesse videntur. See 6 D. 
& E. 559, Rex v. Pratten. Stark. Crim. Pl. (2d ed.) 176. 
2 Saund. on Pl. & Ev. 830. 1 Paley on Convictions (Dow- 
ling’s ed.) 114. Southwell’s case, Poph. 93, was decided dif- 
ferently. But it seems to have ‘had its day.’ It cannot stand 
with subsequent cases, unless on the ground of a distinction 
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between a proviso and an exception; which will presently be 
considered. 

This rule is applied to private instruments, as well as to statutes. 
Indeed all the principles of the doctrine here discussed are 
entirely applicable to the pleading of contracts. 

The case of Vavasour v. Ormond, (before cited,) was debt 
for rent. The declaration alleged that the defendant, by the 
indenture of demise, was to pay yearly a rent of £160. The 
indenture contained an engagement to pay that sum yearly, ' 
‘except as hereinafter mentioned.’ 'There was also an en- 
gagement by the defendant to expend £600 in erecting a steam 
engine on the premises; and there was a subsequent proviso, 
that if the defendant should pay to the plaintiff £300, in part of 
the £600, within three years, the rent should be only £130 
yearly. Lord Tenterden and his associates held that the mat- 
ter of the proviso must be taken as part of the exception in the 
reservation of rent, and that the exception ought to have been 
negatived in the declaration ; that it was introduced into the 
reservation, by reference to the subsequent matter in the inden- 
ture, and ‘ and must be considered as an exception in the gen- 
eral clause.’ 

‘ There is a technical distinction between a proviso and an 
exception, which is well understood.’ Per Abbott, J. 1 Barn. 
& Ald. 99. This distinction, though often mentioned in -the 
books, is not often explained. — When the terms are used with 
technical precision, the distinction between them is perhaps this, 
to wit ; an exception exempts, absolutely, from the operation of 
an engagement or of an enactment : a proviso defeats their opera- 
tion, conditionally. An exception takes out of an engagement 
or enactment something which would otherwise be part of the 
subject-matter of it: a proviso avoids them by way of defeasance 
or excuse. See 2 Lil. Ab. 493— 496. Plowd. 361. Car- 
ter, 99, & seg. 1 Saund. 234 a, note to 5th ed. 

If this be a correct notion, substantially, of the technical dif- 
ference between these terms, it is manifest that they are seldom 
employed in their strict technical sense, in the discussion (whether 
by writers or judges) of the doctrine here reviewed. It is 
equally manifest, that the true application of this doctrine de- 
pends, not on the terms that may be used in a statute or contract, 
but on the effect of those terms (according to established rules 
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of legal construction) in the one or the other of the modes just 
mentioned. See 1 Lil. Ab. 559. Plowd. 363. 465. Shep. 
Touch. 82. 1D. & E. 645. It is obvious, also, that there 
are numerous instances, both in statutes and contracts, where 
the legal effect of the terms is neither that of an exception, nor 
of a proviso, technically taken ; but of a qualification or modi- 
fication only. 

On adverting now to the accurate meaning of ‘ enacting 
clause’ in a statute, and ‘ general clause’ in a private instru- 
ment, it will readily occur to the reader, that a technical proviso 
will not be likely ever to be found in either. Such proviso is 
hardly consistent with such clauses. For the same reason, a 
technical exception will hardly be found in a ‘ distinct or subse- 
quent clause.’ If there are, or can be, any instances of such a 
position of such provisos and exceptions, then Mr. Day’s rule 
(in a note to his edition of Chit. Pl. vol. 1, p. 229) may be as 
correctly expressed as it is correct in meaning. He says, ‘if 
the proviso furnishes matter of excuse for the defendant, it need 
not be negatived in the declaration, but he must plead it. In 
this point of view, it is immaterial whether the proviso be con- 
tained in the enacting clause, or be subsequently introduced in 
a distinct form. It is the nature of the exception, and not its 
location, which decides the point.’ The same is true, and on 
the same principle, of qualifications and modifications ; as some 
of the cases, first cited in this article, conclusively show. If 
they are descriptive, they must be negatived ; if excusatory, they 
need not be. 

It remains to be inquired — with reference to the rule of 
negativing matter incorporated with the enacting or general 
clause, by reference therein to matter elsewhere — whether 
there is any distinction between technical provisos and excep- 
tions, that will save Southwell’s case, above mentioned : whether, 
when the matter thus incorporated is an exception, it must be 
negatived ; but need not be, when it is a proviso. 

In Rex v. Pratten, (sup.) the matter incorporated, by refer- 
ence, with the enacting clause on which the information was 
founded, was an exception in a former section of the same stat- 
ute ; and it was decided that the exception in that section should 
have been negatived. In Southwell’s case, the matter thus in- 
corporated was in a proviso in a subsequent section ; and it was 
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held that this proviso need not be negatived. Serjeant Haw- 
kins, on the authority of this case, says, ‘there is no need to 
allege, in an indictment, that the defendant is not within the 
benefit of the provisos of a statute whereon it is founded ; even 
as to those statutes, which in their purview expressly take notice 
of the provisos.’ 2 Hawk. c. 25,§113. And Mr. Chitty re- 
affirms the same position. 1 Chit. Crim. Law, 283. 

Rex v. Pratten, was a case of conviction before magistrates, 
and Southwell’s case was an indictment. It will probably be 
seen (hereafter) that this diversity warrants no difference of de- 
cision on this point of pleading. . 

If matter referred to in the enacting clause is therewith incor- 
porated and makes a part thereof, what is the difference in prin- 
ciple, whether that matter stand as an exception or as a proviso, 
in the other section or statute? Whatever it may be there, is it 
not technically an exception here? Or if not an exception, is it 
not a qualification or modification, which (as has been seen) 
must be distinctly negatived ? 

Several approved writers have already been cited (p. 241) 

who make no mention of this distinction. See also 1 Saund. 
262 a (n. 1). Vavasour v. Ormond (sup.) was a case in which 
a proviso, or modification, in a distinct substantive clause, was 
held to be, by relation, an exception or modification in the gen- 
eral clause of a contract. And in Steel v. Smith (sup.) which 
was an action for a penalty imposed by statute, the court fully 
recognised the same doctrine. Lord Ellenborough said — 
‘ there are not, in this case, any words of reference or of virtual 
incorporation, but this is a distinct and substantive proviso. On 
that ground, I think, it was not necessary for a plaintiff to notice 
it in his declaration.’ Abbott, J. said —‘ here are not in the 
enacting clause any words, such as “ except as hereinafter pro- 
vided.” If any such words had been introduced, it might fairly 
have been contended that the subsequent proviso was incorpo- 
rated with the enacting clause ; and then the objection might 
have been supported.’ That the word proviso was here used 
in its strict technical sense, will be demonstrated by inspection 
of the statute on which this case was founded. See 1 Barn. 
& Ald. 97, in the margin. 

But it is said there is a diversity to be noted, in applying the 
rules of pleading, to summary convictions before justices, and to 











1832. ] Pleading Exceptions and Provisos. 245 


indictments and declarations. It is asserted that in these sum- 
mary processes, the utmost strictness is required in negativing 
exceptions and provisos, in whatever part of the same or of an 
antecedent statute they may be inserted. There is nothing, 
perhaps, on which the books in most frequent use are less accu- 
rate, than on this point. Serjeant Hawkins says ‘a conviction 
on a penal statute ought expressly to show that the defendant is 
not within any of its provisos ; for since all the proceedings are 
in a summary manner, it is but reasonable that such a convic- 
tion should have the highest certainty, and satisfy the court that 
the defendant had no such matter in his favor as the statute it- 
self allows him to plead.’ Mr. Chitty lays down the same rule 
and gives the same reason for it. He asserts that ‘ convictions 
upon penal statutes require in this respect’ [the negativing of 
exceptions, &c.] ‘ much greater strictness than in indictments ; 
for in general, it is necessary to show by negative averments, 
that the defendant is not within any of the provisos or excep- 
tions of the statute. It has indeed been said, that where the 
proviso is subsequent to, and independent of, the enacting clause, 
it is unnecessary to negative its exceptions ; but this seems con- 
trary to the whole course of the decisions.’ 2 Hawk. c. 25, § 
113. 1 Chit. Crim. Law, 284-5. Bac. Ab. Indictment, H. 3. 

Upon a scrutiny of the authorities, however, it is found that 
although judges and writers have often asserted that there is a 
distinction between summary convictions and indictments — not 
only as to pleading’, but also as to the statement of the evidence 
and the negativing of exceptions, &c. in the adjudication — yet 
that, at this day, this distinction is not acknowledged. See 1 
Saund. 262 a(n. 1.) 1 East, 639, Rex v. Stone — Sed vide 
also 1 Payley on Convictions, (Dowling’s ed.) 112. 123. 207-8. 
Stra. 555.1101. Andr. 289. 1D. & E. 125. 322. 8D. 
& E. 543. 1 Phil. Ev. c. vii. § 4. 

The cases, in which the distinction above mentioned has of- 
tenest been spoken of, are convictions on the English game laws. 
A very brief notice of these laws, and the decisions under them, 
may therefore be here given. 

The st. 22 and 23 Car. If. c. 25, declares ‘that all and 
every person and persons, not having lands and tenements, or 
some other estate of inheritance, in his own or his wife’s right, 
of the clear yearly income of £100 per annum, or for term of 
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life; or having lease or leases of 99 years, or for any longer 
term, of the clear yearly value of £130, other than the son and 
heir apparent of an esquire, or other person of higher degree, 
&c. &c.’? — are to be persons, by the laws of the realm, ‘not 
allowed to have or keep for themselves, or any other person or 
persons, any guns, bows, greyhounds, &c., gins, snares, &c. 
but shall be, and are hereby prohibited to have, keep, or use 
the same.’ — By st. 5 Ann, c. 14, it is enacted, ‘that if any 
person or persons, not qualified by the laws of this realm so to 
do, shall keep or use any greyhounds, Wc. or any engine to kill 
or destroy the game, and shall be thereof convicted, &c. by the 
justice or justices of the peace, where such offence is committed, 
&c. the person or persons so convicted shall forfeit the sum of 
£5, &c. By st. 8 Geo. L, it is made lawful, (upon any offence 
to be committed against any law then in being, for the better 
preservation of the game) for any person to proceed to recover 
the penalty by action of debt, or on the case, &c. as well as by 
information and conviction before a justice of the peace. 

It is perfectly settled, that in an information on the st. 5 Ann, 
under which a summary conviction is sought before a justice or 
justices, it is necessary to negative all the qualifications enumer- 
ated in st. 22 and 23 Car. Il. — that it is not sufficient to use 
the words of the former statute, and merely allege that the de- 
fendant was not qualified by the laws of the realm, &c. 1 Bur. 
148, Rex v. Jarvis. 15 East, 456, Rex v. Earnshaw. 

The ground on which the courts have uniformly held that in 
convictions on the same laws, the qualifications, in st. of Car. 
II. must be negatived, seems to be — that this statute is quasi 
incorporated with the st. of Ann. See opinions of Lord Mans- 
field and Denison, J. (1 East, 647, note,) and of Lord Ken- 
yon, (1 East, 650). So far, then, there is no distinction of 
principle between convictions and indictments and declarations. 

But in the application of this principle of quasi incorporation, 
the courts have hitherto stopped short. In Bluet v. Needs, 
Comyn’s Rep. 523, it was decided that in an action of debt it 
was sufficient to negative, in the declaration, that the defendant 
was qualified by the laws of the realm, without also negativing 
the qualifications in the st. of Car. II. It is to be remarked, 
however, that Foster, J., in Rex v. Jarvis, said he was ‘ strongly 
inclined against the authority of the case in Comyns.’ 1 East, 
647, note. 
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If this distinction between an information and an action on 
the game laws may be regarded as established, there is an ano- 
maly in the law. For in all other cases, it is believed, there is 
no distinction, as to pleading, between summary convictions, 
and actions and indictments. 

The only exception, that has been found, has been already 
stated, and this, as has been seen, has been questioned by high 
authority. 

As this last topic is of little or no direct practical importance 
in this country, where a trial by jury is secured, ultimately, to 
every person charged with an offence, it has been examined in 
no further detail than seemed necessary for the purpose of 
guarding against the deduction of unwarranted inferences from 
books which are placed in every student’s hands. 





ART. II1.—LEGAL EDUCATION. 


An Introductory Lecture, delivered at King’s College, London, 
November 1,1831. By J. J. Park, Esq. Barrister at Law, 
and Professor of English Law and Jurisprudence to the Col- 
lege. London. B. Fellows. 1831. 


In choosing between different systems of legal education, the 
first inquiry is whether the practice of law is to be considered 
as a mere trade, or the application of the principles of a great 
science, in the practice of a liberal profession. In the former 
view of the profession, education in it resembles an appren- 
ticeship to any mechanical business, which is learned by the 
gradual acquirement of dexterity in its details and processes, 
without any systematic study or general principles. If a youth 
is put into a practising lawyer’s office and occupied a great part 
of three or five years in writing dunning letters, filling writs, di- 
recting sheriffs and constables as to making service and securing 
demands, computing interest on notes and accounts, drawing up 
powers of attorney and other instruments in plain cases, and 
copying them in more difficult ones, and occasionally attending 
jury trials, he may, at the end of his novitiate, be very clever 
and sharp in the ordinary details of practice ; he may even ap- 
pear to advantage in the smaller kind of business which usually 
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falls to the share of a young practiser. But one so educated is 
not likely ever to break out of the narrow circle of routine and 
detail. In discussing grave questions and making new applica- 
tions of general doctrines, his mind will be embarrassed, his 
reasoning confused, and his conclusions made with great hesita- 
tion. It is true, that a man of powerful mind may, on any sub- 
ject, work his own way out of the labyrinth of particulars, to 
those elevated positions which command broad prospects. Some 
will, in spite of circumstances, instruct themselves in any art or 
science which they undertake to learn. Such will find in their 
own resources a compensation for disadvantages. But these 
are exceptions to general rules, and they will be helped by a 
good system of education, and hindered and embarrassed, though 
not overpowered, by a defective one. The success or failure 
of others will be determined wholly by the system according to 
which their education is conducted. 

If law is to be learned and practised as a liberal science, it 
ought to be taught like other sciences, in a regular course 
of instruction. The student should, in the jearly part of his 
course, live in an atmosphere of legal principles and general 
doctrines. ‘The whole energies of his mind should be called 
into action by lectures, public discussions, moot courts, recita- 
tions, and competition, to initiate him into the mysteries and 
imbue him with the spirit of law. He should pass much of his 
novitiate in the elements of the science, without any objects or 
duties to divert his mind from a concentrated and intense appli- 
cation to profound and subtle legal investigations. By begin- 
ning in this way, he will find it very easy to descend, in due 
time, to the particulars and details of practice ; and his subse- 
quent reading will be in some degree a recreation; and the 
whole business of his profession will be a liberal, and not irk- 
some exercise of his faculties. He will have the happy fortune, 
the want of which is so often regretted in all professions, of be- 
ing able to be active and industrious in his calling, without at the 
same time being a drudge. 

The subject of legal education begins, though late, to attract 
attention in England. We have just received the introductory 
lecture of Professor Park, of King’s College, London, in which 
he goes into the consideration of the subject at some length. 
Speaking of legal education, he says, — 

















1832. ] Legal Education. 249 


‘This question is envolved in some adventitious difficulty in 
this country — for I beg you to observe that as there are things 
which are not in esteem because they are not useful, so there may 
be things which have not been useful because they have not been 
in esteem ;— while again, esteem itself may be conditional upon 
accidental circumstances. There cannot be a more striking illus- 
tration of this than the different positions which medical professor- 
ships and legal professorships now occupy in this metropolis ; for 
I conceive that with the exception of anatomy, as being accompa- 
nied with demonstrations, and chemistry, as being accompanied 
with experiments, there is little or no intrinsic difference which 
should render the science of medicine capable of being imbibed 
in part by the ear, and the science of law capable of being imbib- 
ed only by the eye. But the difference is this. The attendance 
upon medical courses, and medical professors or lecturers, has 
been made conditional tothe admission to practice, and the atten- 
dance upon law professors or lecturers has not. 'The consequence 
has been that the medical classes have been so numerous and 
important, that they have engaged the attention and exercised the 
talents of the very first men in that profession, and that the super- 
intendence of medical schools has become an object of ambition 
and honorable competition, — while the schools themselves have, 
in their turn, borrowed reflected lustre and importance from the 
names with which they have been associated. And I might close 
the argument here at once, by putting the case upon this issue. 
Let us have the same necessity imposed upon the whole host of 
law students, in the several departments of practice, to attend the 
courses of law professors ;— and let us have the most talented 
men in our profession struggling to outvie one another inthe most 
attractive and effectual communication of their knowledge, their 
experience, and their powers of analysis, and discrimination, and 
combination, — and let us suppose all this to have been in active 
and important operation for thirty or forty years, — and let us see 
whether candidates for Jaw professorships will be dissuaded on the 
ground of the questionable utility of the office. And on the other 
hand, let us suppose medical education to this hour to have been 
conducted exclusively by solitary study, and attendance on private 
practice, —and let us suppose any gentleman actively engaged in 
that profession proposing to devote a large portion of his time to 
the production efi¢ourses of lectures to be delivered to such persons 
as should leavé their homes to attend them ;— what doubts 
should we not hear raised of the discretion and prudence of such 
a project, — and what insinuations that the supposed students might 
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occupy themselves just as well at home in reading the books of 
more eminent men. 

‘ Now though the importance of our medical lecturers has as it 
were sprung out of educational legislation, I believe there is no 
one who denies the general utility of the system; or who would 
refuse to admit that it does keep alive in the medical classes a 
spirit of interest, a spirit of research, and a spirit of discussion ; 
and that it infuses a higher tone of science, and a mote vivacious 
acquaintance with the progress of practice and opinion. 

‘I would now turn to the estimation in which law professorships 
are. held in other countries; and candidly inquire how far the 
circumstances afford arguments applicable to our present inquiry ; 
because when we find the vast continent of Europe of one mind as 
to the utility and importance of law professorships, — it is certainly 
a fair inquiry to raise, whether it is the continent of Europe which 
is in the right, and England which is in the wrong, on this point ; 
or whether it is England that is in the right, and the continent of 
Europe that is in the wrong : — and again, whether there are any 
circumstances which so essentially difference the two cases, that 
they may perhaps both be in the right. 

‘It must be well known to most of the individuals in this room, 
that on the Continent, professorships of every description, and law 
' professorships in particular, occupy a high position in public estima- 
tion ;—that they are exceedingly numerous; and that the professors 
are the first men in learning and talenton the Continent. In the 
law in particular, the chairs in certain universities are the prizes 
of the profession, the principal objects of ambition ; for the judge- 
ships are situations of small importance or rank, and of very humble 
emolument ; and in some of the universities of Germany, the law 
faculty, in other words the professors, constitute the court of appeal. 
There is scarcely a foreign jurist whose fame has reached this 
country who did not fill the professorial chair, and distinguish him- 
self mainly by the monuments of learning which he delivered to 
his class. The history indeed of learning upon the Continent is 
little more than the history of the more eminent professors, and of 
the schools founded by them. 

‘ Now I am willing to take this, in the first place, as another 
illustration of that diversity of public opinion which I have pre- 
viously pointed out as evidenced in this country by the high im- 
portance attached to medical schools and medicablectures, as con- 
trasted with the neglect of law schools and law leetures ; but even 
taking it merely on this ground, we must observe that we are get- 
ting the argument in favor of law professorships strengthened by 

















1832. ] Legal Education. 251 


the fact that on the Continent, where they are in esteem, public 
opinion is consistent with itself — awarding equal importance to 
public instruction in law as in medicine; while in this country, 
where they are neglected, public opinion is inconsistent with itself, 
in denying that value to public legal tuition which it accords to 
medical. If we had found the same difference of opinion and 
practice as to these two faculties existing on the Continent, which 
exists in England, the presumption would have been that the dif- 
ference had some foundation in the nature of the things; but 
when we find the reverse of this to be true, and ¢hat in an extreme 
degree, law professorships standing highest of all in public estima- 
tion elsewhere, the presumption certainly is that the inconsistency 
of this country has arisen out of accidental circumstances, and is 
not grounded in the nature of the thing.’ 


The lecturer notices two circumstances of distinction between 
legal education on the Continent of Europe and in England. 


‘The only two circumstances of which I am aware that materi- 
ally difference the case of the Continent from that of this country 
are these. 

‘1. The law there chiefly taught, namely, the Roman, or Civil 
Law, as we very improperly term it, constitutes now (as it did in 
former times in this country) a chief part of learned and official 
education, independently of any view to practice ; and degrees in 
laws are not, as in this country, nominal, but actual evidences of 
having attended professors in that faculty. The consequence of 
this is, of course, very greatly to extend the law classes, and to 
comprise in them that portion of academical students who belong 
to the higher orders, and resort to universities merely as a gentle- 
manly or official qualification. 

‘2. Learning on the Continent, in all its branches, has a more 
speculative, a more discursive character than the habits of this 
country have taken ; and law in particular is mixed up with ethics, 
and metaphysics, and the learning of the metaphysical jurists, in a 
degree which, in my humble opinion, is of doubtful utility to a class, 
however well adapted it may be for the select few. 

* Still however, making all due allowances for these differences, 
there is the broad fact staring us in the face, that all over the Con- 
tinent, academical learning, and particularly law learning, is con- 
sidered to be importantly dependent upon the talents and energy 
of the professor, and that a great competition exists between one 
university and another to procure a professor who has had distin- 
guished success in the formation of a class, and in the advance- 
ment of the character of that class.’ 
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We will quote Professor Park’s remarks upon the subject of 
legal education in the United States. 


‘ Having carried the question thus far, it may certainly be ad- 
vanced very considerably further by a consideration of the present 
state of the law schools and law professorships in North America, 
where there is little or no dissimilarity to this country in the char- 
acter and objects of legal study, and where the ultimate benefit to 
be contemplated is the same ; — the production of a body of highly- 
informed and enlightened lawyers, jurists, and publicists. I will 
shortly enumerate the institutions of this kind with which I am 
acquainted. 

‘The Law Academy of Philadelphia was founded in 1821, the 
first and present provost being my respected and venerable cor- 
respondent Dr. Du Ponceau, the Charles Butler of North Ameri- 
ca. At its commencement, it consisted of thirty regular and eigh- 
teen honorary members. I am not acquainted with the present 
number of students, but it is greatly increased, and to the instruc- 
tions of the provost and vice-provost are added those of one or 
more professors. Of the importance attached to these institutions 
in America, some idea may be formed from the fact that the whole ? 
bar of Philadelphia was present at the opening address. Of the 
success of the institution with its students a striking proof exists 
in a printed academical exercise on the subject of “ Equity in 
Pennsylvania” by a Mr. Anthony Laussat, then a student of the 
academy, and which I shall leave in the library of the College. 
Although I must differ from its main conclusions, it is a work of 
that learning, and research, and information, as but few members 
of the English bar, perhaps, could have produced. A copy of this 
essay I some time since presented, through Mr. Professor Amos, 
to the law class of the London University, as an example of what 
may be attained, even in early life, by successful application ; and 
the Professor expressed to me in the strongest terms his conviction 
of the high utility of which that essay would be to the class. Sev- 
eral other gentlemen of the English bar to whom I have shewn it, 
have expressed their surprise, and have asked me what was meant 
by a “student of law” in America; suspecting, I suppose, that 
like our “ apprentices of the law” in old English law books, the 
term might comprise gentlemen of fifty or sixty. I may add that 
in afletter which Mr. Laussat addressed to me not long since, he 
attributes what merit’the essay may possess (of which Dr. Du Pon- 
ceau had communicated to him my opinion) to his good fortune in 
having retained a portion of those lessons of wisdom which he im- 
bibed from the academical instructions of the provost. 
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‘ At the time this institution was established, it appears from the 
opening address that there was already a law chair at the Univer- 
sity of Cambridge, in Massachusetts, where lectures were deliver- 
ed by two professors of eminent knowledge and talents, Chief 
Justice Parker and the Hon. A. Stearns, and which had obtained 
great celebrity as a seminary of law; and that there was also a 
respectable law school in Connecticut, of which Judge Reeves 
was the first professor. Of the subsequent foundation of the Dane 
professorship in the University of Harvard we have an account in 
that very able work “ The American Jurist,” from which it ap- 
pears that it was founded in 1829, by the Hon. Nathan Dane, a 
gentleman of long-established reputation as a Jawyer, and that the 
Hon. Joseph Story, one of the justices of the Supreme Court of 
the United States, was the first professor. There is also another 
professorship in the University of Harvard, called the Royall pro- 
fessorship ; there is a law school at Northampton, with a professor 
and a judge at the head of it; there is another law school at Am- 
herst, in Massachusetts, under an eminent counsellor of the su- 
preme judicial court, and another law school at the University of 
Maryland in Baltimore, under Professor Hoffman, whose writings 
are well known in this country.’ 


We have quoted the above partly to show the opinions of so 
eminent a jurist as Professor Park in relation to the affairs of the 
jurisprudence and legal education in this country, and also for 
the purpose of correcting a slight error or two in the facts. The 
law school established by Judge Reeves at Litchfield, in Con- 
necticut, and since his death continued by Judge Gould, has 
probably heretofore been more important in its influence upon 
professional education and jurisprudence than any other in the 
United States. But others of more modern institution, partic- 
ularly those of Cambridge, New Haven, and Baltimore, now 
vie with the Litchfield institution, and have contributed materi- 
ally to raise the standard of legal education, and the advantages 
of such a novitiate are so apparent and beginning to be so gen- 
erally acknowledged, that a course of instruction at some institu- 
tion of the kind, will soon be considered an essential requisite 
in the education of a lawyer. 

We are not certain, from the above extract, that Mr. Park 
is aware that Cambridge University is the same as Harvard 
University, and Cambridge or Harvard College. Judge 
Story, at present Dane Professor of Law in that institu- 
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tion, is successor to Professor Stearns in the law school. The 
late Chief Justice Parker, of Massachusetts, was Royall Profes- 
sor of Law in the University, but he never, we believe, took an 
active part in the practical instruction in the law school. Pro- 
fessor Ashmun, successor to Chief Justice Parker as Royall 
Professor, is associated with Judge Story as a lecturer and prac- 
tical instructer in the law school. Mr. Ashmun was formerly 
associated with the late Judge Howe in the law school at North- 
ampton, and at the decease of Judge Howe, that school was 
continued by Mr. Ashmun at Northampton, until he was made 
Royall Professor at Cambridge, when the Northampton law 
school was discontinued, and most or all of the pupils joined 
the Cambridge school. Of the high character and flour- 
ishing condition of this school we have spoken in former num- 
bers of the Jurist. All this is very well known to most of our 
American readers, and we mention these particulars on account 
of those foreign jurists who take an interest in the subjects of 
American jurisprudence and legal education. 

We proceed to give Professor Park’s views of the state 
and prospects of legal education in England. 


‘Now the rank and character of the individuals who preside 
over the law classes in the United States —a country in which 
there is so little attachment to mere things of usage — and the 
growing multiplication of professorships and law schools there, seem 
to me to establish the fact that their utility is found neither ques- 
tionable nor trivial; and upon all that has preceded, it does appear 
to me that if law professorships have not yet obtained the same 
measure of consideration in this metropolis, it must be mainly 
owing to that vis inertie which it is so extremely difficult to over- 
come in the outset of most things,—to the want of proper en- 
forcement of the guarantees for legal proficiency on the admission 
of students to the bar and to practice, and to the consequent want 
of sufficient stimulus and incentive to learned men to exercise 
their invention and their talents in the line of instruction. All 
the talents of English lawyers have been hitherto exhausted upon 
practice. The invention of practical machinery, — the combina- 
tion and modification of it to the particular purpose,—the dex- 
trous exhibition of law and facts for the purposes of advocacy, — 
the accumulation of legal learning for the purposes of advice, — 
these have been the objects to which, generation after generation, 
the powers, the ingenuity, the labor of professional men have been 














1832. ] Legal Education. 255 


directed. What have they not accomplished? And who shall 
presume to say what they might not also have accomplished if the 
same powers, the same ingenuity, and the same labor, had been 
devoted to the purposes of instruction and incentive, and to the 
diffusion of scientific interests ? 

‘There are certainly few things that will less bear looking into, 
(with any other eyes at least than those of habit,) than the system 
of legal] education hitherto prevailing in this country; and if the 
public at large could see it in its real nakedness, common sense 
and safety would alike dictate that such culpable neglect should 
no longer be permitted to insult society, and set at nought the 
deep interests that are at stake in the proficiency of those who 
offer themselves to the public as legal practitioners. It is in 
vain to talk of the high acquirements, the extensive and profound 
learning, which is attained, under the present system, by the as- 
siduous and talented few. The importance of systems of educa- 
tion is not to the few, but to the many; for it will always be the 
prerogative of talent and laborious dedication to distinguish itself 
under any system, or under any disadvantages; and the worse 
the system is, and the more ignorant and idle the mass of those 
who are comprehended in it, the more conspicuous will be the 
success of those who voluntarily, and without present incentive, 
attain to learning and proficiency. But I ask whether it be fitting 
that a great number of young men should be annually let loose 
upon the public, calling themselves solicitors, and barristers, and 
conveyancers, and having perhaps personal claims upon many to 
be entrusted with their business, who have given no other security 
to the public for their having qualified themselves for a most im- 
portant and arduous profession than that of baving paid a certain 
sum of money for their articles of clerkship, or having purchased 
the name of pupil in the chambers of some practitioner. I appeal 
to those, and there must be many in this room, who have had 
experience and observation of pupils in the chambers of our more 
eminent draftsmen, whether, upon an average, one fourth part of 
the whole time of those pupils is devoted to the attainment of pro- 
fessional acquirements. And indeed how should it? How should 
men, yet too young to realize to themselves the importance of 
early dedication, resist the temptations which nature, sloth, pleas- 
ure, custom, perhaps dissipation, are constantly presenting to 
them as the alternatives of laborious, painful, unrewarding, unex- 
cited, uncompulsory acquirement? Let us suppose the same 
system pursued at the Universities. Let us suppose the young 
men there turned into rooms by the half-dozen or eight together, 
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with the entire discretion of remaining one or eight hours a day, — 
of reading or talking,—of laboring or idling ;— hindered and 
discountenanced when they would work by the levity and banter 
of those who will not, and having nothing to gain by swimming 
against the tide, but future, remote, and uncertain advantage. 
No college examinations,—no public examinations, — but de- 
grees conferred indiscriminately upon all who can pay for them. 
I ask whether such a state of things would be endured by fathers 
and relatives for six months? And if the answer be in the nega- 
tive, I ask why it should be endured in that “ most famous Uni- 
versity for profession of Jaw only,” as Lord Coke has denominated 
the inns of court, where young men are trained not for the elegan- 
cies and the gentlemanly accomplishments of life, but for its bus- 
iness, its responsibilities, and its existence ? 

‘I beg to be understood that no person in the world is less dis- 
posed than myself to underrate the value or necessity of attend- 
ance in the chambers of practitioners. In the upper departments 
of the profession, knowledge of practice can be acquired by no 
other means. But what I say is, that for want of an effectual ma- 
chinery imposing the necessity of proficiency, as the condition of 
admission to practice, even knowledge of practice is not acquired 
there by the majority. I have myself had pupils whom no expos- 
tulations or exhortings of mine could induce to attend an average 
of two hours a day, or to take any pains when they did attend. I 
have known others who have not come to chambers once in a 
week. I have known still more who would do nothing but talk 
and banter when they were there. Now what I contend is, that 
if legal education were put upon its proper footing, such doings as 
these could not be persisted in without the proper consequence to 
the individual of rejection and disgrace ; and the practitioner who 
takes pupils would have double and treble the power and influ- 
ence over them which he now possesses. I would no more do 
away with the system of private pupils than I would do away with 
that of private tutors at the Universities ; but I ask what would be 
the power of private tutors, if there were no discipline in the Uni- 
versity, nothing to be looked forward to, nothing to be feared, and 
nothing to be attained; — when the man who only attended his 
private tutor once in a month, and never looked into a book mean- 
while, had the same certainty of passing through the trammels of 
the University as the most self-denying and indefatigable student. 

‘It has happened to me to see a good deal of the rising gener- 
ation of the profession. I was myself in one of the largest semi- 
naries of the kind in Lincoln’s Inn for two years, and I have had 
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pupils of my own, on a much smaller scale, for more than ten, and 
there are few things which have pressed more upon my mind than 
the discomfiting spectacle which law students present to those who 
contemplate them with the knowledge that upon the present sys- 
tem scarcely one in every five has a single chance of attaining 
that proficiency which would enable him to keep practice, even 
should he be so fortunate as to obtain it. For a year or two, per- 
haps, they are buoyed up by connexions ; but their incompetence 
becomes too manifest, and their bright prospects end in disap- 
pointment and retreat ; while others, who have nothing but chance 
to depend en, betray their utter ignorance in the first casual onset 
of practice which that chance throws in their way. These are 
melancholy contemplations for those who bear in mind the hopes, 
the desires, and the necessities of human existence, and the utter 
fallacy practised upon parents and relatives, who ignorantly ima- 
gine that the objects of their anxieties are pursuing the road to 
fortune and reputation. 

‘I own it does seem to me more than usually strange that in such 
a condition of legal education as this, —a condition which may be 
considered as the very reductio ad absurdum of what is called in 
America the “let us alone” system of legislation, — there should 
not be a more universal feeling in this metropolis to espouse and 
support the establishment of law professorships, as one step at 
least, though the only step that has hitherto been taken, towards 
a more hopeful condition. I should have thought that when so 
glaring a necessity existed in legal education for introducing an- 
tagonist influences against the pleasure-seeking habit of the age, — 
against the idea so generally entertained by young men of the 
non-essentialness of severe and self-denying dedication, — and 
against the blandishments of society, and the seductions of 
youth, —that it was something to bring a number of students into 
frequent contact and communion with men who have necessarily 
taken very different views of life, and are in the habit of finding 
their pleasures in learned researcb. I should have thought it was 
something, that there were persons a part of whose business and 
duty it should be to fill up the abrupt chasm between general 
education and actual practice, by resolving the ideas of art, and 
the mental materials of the practical lawyer, into principles and 
language accessible to less-furnished and practised minds. I 
should have thought it was something to have the flagging interest 
of the student excited and sustained, his course directed, his views 
opened, and his curiosity inflamed ; and that during hours when 
he would otherwise, in all probability, be rarely occupied in the 

VOL. VIII.—NO. XVI. 33 








eG“ 


258 Legal Education. [Oct. 


pursuits proper to his profession. For, assuredly, no law professor 
would discharge his duty, unless he were to do much for his class 
which the printed books in their hands do not accomplish for 
them. He must throw new lights on the study, and the science ; 
he must open new interests ; he must carry the law, from his own 
practical stores, and from his manner of treatment, beyond the 
condition in which it is to be found in the printed books; he 
must in short keep the minds of his class in a state of activity, — 
vivacious activity ; he must emancipate the study of the law from 
that apathy and drowsiness into which it is too apt to fall, — his 
business must be to infuse the spirit of research, and the spirit of 
discussion into those who resort to him; — his lectures ought to 
exercise the same active influence over their minds which the lec- 
tures of the experienced medical practitioner do over the minds 
of a medicel class. They ought to be an excitement, and a light, 
and an incentive to them which they cannot supply by any solitary 
reading. Only by such means can I conceive, in the present state 
of legal literature, that there could be any permanent inducement 
to frequent the law lecture-room. 

‘I know that the extent to which all this shall be done must be 
mainly dependent on the talents and the exertions of the profes- 
sors; and that, in the language of a celebrated statesman, ‘‘ we 
are made capable of conceiving that which we are not made capa- 
ble of executing ;” but surely it is something, it is one step gained, 
to have men standing before the public, whose duties are but ill 


fulfilled unless they accomplish some portion of these unquestion- 
able benefits.’ 


Though the London University, in which Mr. Amos is law 
professor, and King’s College, in which Mr. Park is professor, 
are understood to be rival institutions, the two professors seem 
to be on the most friendly terms. Indeed it may be remarked 
as a general fact, that the profession of the law is peculiarly 
exempt from narrow jealousies and personal animosities among 
its members. But the professors in these two institutions are 
in fact engaged in a common enterprise, the effecting of a par- 
tial revolution in the system of professional instruction. They 
are, therefore, allies as well as rivals, and their united strength 
will not find too easy a task in overthrowing the prejudices and 
influence of those oracles of wisdom, who do not like ‘ these 
novelties,’ of whatever kind the novelties may happen to be. 
In reply to some inquiries on the part of Mr. Park, Mr. Amos 
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says in a letter, introduced in the body of this introductory 
lecture : 


‘I am very happy in having a fellow-laborer, possessed of such 
qualifications as yourself, in accomplishing what I consider an 
Herculean task ;— the eradicating of a belief, almost universal 
among law students, that no knowledge is worth walking and 
paying for, however cheaply, which is not practical ;— and that 
practical knowledge can only be acquired in an office. These 
notions, besides being sanctioned by prescriptive usage, recom- 
mend themselves very particularly to the indolence of students. 
And they will take a long time to remove, except in the minds of 
the intelligent and the few. 

‘I entertain great hopes, that after you have had some experi- 
ence of your professorship, in instructing, as I trust, a very nu- 
merous class, we may be able to devise some plans mutually 
beneficial to both our establishments, and redounding to the 
common good of the Law, in the most exalted acceptation of that 
ambiguous word.’ 


Mr. Park gives some hints of the particular system of instruc- 
tion which he proposes to adopt, and which we quote for the 
consideration of those who preside over similar institutions. 


‘In my experience of my own private pupils, I have found the 
great utility of their connexion with me has been my constant 
presence with them to watch over and prevent the formation of 
erroneous inferences and impressions from the law they read 
themselves. It is remarkable how liable even the most careful 
reader, during his noviciate, is to misapprehend the real meaning 
and scope of legal propositions, and to misconceive their real 
results. I have found half an hour’s discussion with my presence 
and assistance has enabled me to right a pupil’s mind on points 
on which, perhaps, without that assistance, he would have gone 
on wrong for years, at the risk of mystifying and perplexing the 
surrounding analogies. Now though a professor cannot do this 
in the same degree with his class, unless indeed he were to insti- 
tute a law school, I think he can by frequent analysis, and appli- 
cation of the scientific rules of law in the lecture-room, take the 
chance of correcting a great many erroneous or indigested ideas. 
Although he draws his bow at a venture, the chances certainly 
are that, surrounded as he is, he will hit somewhere. And if this 
practice is persisted in, it may be fairly hoped that there will be 
few of his auditors who will remain unpenetrated by his legal mis- 
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siles. And I may here mention that, with the object of enlarging 
my utility to the class in this point of view as much as possible, I 
propose to open a Book in the library or lecture-room in which 
any two members of the class shall be at liberty to insert any 
point or question of law which they are desirous that the professor 
shall expound, or lecture upon; and I intend frequently to con- 
sult this book, and introduce such subjects into my course as 
often as opportunity allows.’ 





ART. IIl.—CHARACTERS OF REPORTS. 


Aueyn’s Reports. ‘ Mr. Justice Dolben took occasion to say, 
the publisher had much wronged the author, for that he had 
the original manuscript, and had compared them, and found it 
to be mistaken in several cases, even as to the very resolutions 
of the court.” 2 Show. 164. 

Ambler’s Reports. ‘His reports are well known to be an 
extemely careless and imperfect production. The facts of most 
of the cases are stated shortly and defectively ; in many, the 
dicta of the judges, in some, even the points themselves have 
been erroneously reported. The frequent discovery of errors 
has given a reputation for inaccuracy to the publication, which 
has deprived it of the weight to which it would have been en- 
titled from the respectable name which is prefixed to it.’ Pre- 
face to Eden’s Reports. See Atkyns’ Reports, infra. 

Atkyns’ Reports. ‘A reporter, whose authority has of late 
been often questioned.’ 2 Woodeson, 362. ‘The case of 
Snee v. Prescott is miserably reported in the printed book ;’ [1 
Atk. 245.] ‘and it was the misfortune of Lord Hardwicke, and 
of the public in general, to have many of his determinations 
published in an incorrect and slovenly way.’ Per Buller, J. 6 
East, 28, note. 

‘Unfortunately Lord Hardwicke’s judgments in general are 
known only by Mr. Atkyns’ Reports, which are extremely in- 
accurate.’ Per Mansfield, C. J. 5 Taunt. 64. 

‘His decisions’ [Lord Hardwicke’s] ‘are reported in the 
elder Vesey, and Atkyns, and partly in Ambler, and Dickens ; 
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and though none of them are eminent reporters, either for accu- 
racy or precision in the statements of the cases, or in giving the 
judgment of the court, yet the value of his opinions, and the 
great extent of his learning, and the solidity of his judgment, 
have been sufficiently perceived and understood.’ 1 Kent’s 
Com. 460. 

Ball & Beatty's Reports. See Schoales & Lefroy’s Re- 
ports, infra. 

Barnardiston’s Reports (in Chancery). ‘Lord Mansfield 
absolutely forbid the citing that book; for it would be only mis- 
leading students, to put them upon reading it. He said it was 
marvellous, however, to those who knew the serjeant and his 
manner of taking notes, that he should so often stumble upon 
what was right; but yet, that there was not one case in his book, 
which was so throughout.’ 2 Bur. 1142, in margin. 

Barnardiston’s Reports (in King’s Bench). ‘When this 
book was cited, Lord Kenyon observed that Barnardiston was 
a bad reporter.’ 1 East, 642, note (a). ‘The book is not of 
much authority.’ Doug. 333, (3d ed.) note (2). ‘A book of 
still less authority than 10th Mod.’ Doug. 689, (3d ed.) note 
(2). 

Barnes’ Notes. ‘Many of the cases reported in that book 
are not law.’ Per Heath, J. 3 Bos. & Pul. 245. He ‘has 
indeed in general reported the practice of the court with accu- 
racy.’ Per Buller, J. 1 Bos. & Pul. 333-4. 

Blackstone’s (William) Reports. ‘We must not always 
rely on the words of reports, though under great names: Mr. 
Justice Blackstone’s reports are not very accurate.’ Per Lord 
Mansfield, Doug. 93, (3d ed.) note. But see Elsley’s Preface 
to the 2d edition of these Reports. 

Bunbury’s Reports. ‘Lord Mansfield said, Mr. Bunbury 
never meant that these cases should have been published; they 
are very loose notes.’ 5 Bur. 2658-9. 

Carthew’s Reports. Carthew, ‘in general, is a good reporter.’ 
Per Lord Kenyon, 2 D. & E. 776. ‘Carthew is, in general, 
a very good and a very faithful reporter.’ Per Willes, C. J. 
Willes, 182. ‘In the debate, in the House of Lords, on the 
case of the Bishop of London v. Fytche, (30th May, 1783) 
Lord Thurlow said Carthew and Comberbach were equally bad 
authority.’ Clarke’s Bibliotheca Legum, 355. 
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Cases in Chancery. In commenting on Lockner v. Strode, (2 
Chan. Cas. 48,) Lord Loughborough said, ‘ that case is, as most 
of the others are in the same book, grossly misreported.’ 1 H. 
B. 332. ‘The volumes entitled “ Reports of Cases taken and 
adjudged in the Court of Chancery in the reign of Charles I., 
Charles II., James II., William III., and Queen Anne,” and 
another contemporary work of the same character, entitled 
“Cases argued and decreed in the High Court of Chancery,” 
are both of them, in their general character, loose, meagre, and 
inaccurate reports, of not much weight or authority. But the 
report of some cases decided by Lord Chancellor Cowper, in 
the third and last volume of the Reports in Chancery, and the 
great case of the Duke of Norfolk, and the case of Bath and 
Montague, at the conclusion of the Cases in Chancery, are 
distinguished exceptions to this complaint.’ 1 Kent’s Com. 
458. 

Cases in Equity, during the time of the late Lord Chancellor 
Talbot — cited as Cas. Temp. Talbot, and sometimes as For- 
rester’s Reports. ‘'Though published without a name — will 
always be a credit to the ingenious compiler.’ Simpson’s Re- 
flections on the Study of the Law, chap. IX. ‘The cases are 
well reported, and have a reputation for accuracy.’ 1 Kent’s 
Com. 460. ‘The collection is well known to have been taken 
from the notes of Mr. Forrester, a gentleman of considerable 
eminence in the profession, in his time ; and though originally 
published under no inconsiderable disadvantage, without the 
sanction of the author’s name, has notwithstanding, from the 
moment it first met the public eye, been held in high estimation 
for the decisions contained in it, the distinguished ability of the 
judge who pronounced them, and the accuracy with which they 
have been communicated to posterity.’ Preface to the 3d edi- 
tion, by John Griffith Williams, Esq. 

Coke’s Reports. ‘His reports contain such diversity of matter, 
and that so profound and fundamental, that whosoever is versed 
in them can do no less than make a sound Jawyer. A man he 
was of such a moderate spirit (well becoming his motto, prudens 
quia patiens) that he weighed the balance so justly between the 
sovereign’s prerogative, and the subject’s privilege, that each 
party challenge him for their own. ‘To say more of him were 
to say too little, and put an affront upon the world, to suppose 
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they neither knew him nor his works.’ Phillips’ Studii Legalis 
Ratio (3d ed.) 115—6. ‘ Some of the most valuable of the ancient 
reports are those published by Lord Chief Justice Coke ; a man 
of infinite learning in his profession, though not a little infected 
with the pedantry and quaintness of the times he lived in, which 
appear strongly in all his works. However his writings are so 
highly esteemed, that they are generally cited without the 
author’s name.’ 1 Bl. Com. 72. ‘Lord Coke’s Reports 
deservedly stand at the head of the ancient reports, as an im- 
mense repository of common-law learning. Lord Bacon said, 
that had it not been for Sir Edward Coke’s reports, the law in 
that age would have been almost like a ship without ballast. 
Much of the various and desultory learning in these reports is 
law to this day. Lord Coke said, that he endeavored, in his 
reports, to avoid obscurity, ambiguity, and prolixity. It is sin- 
gular that he should have so egregiously failed in his purpose. 
With all their defects, Lord Coke’s reports are a standard work 
of that age, and they are alone sufficient to have discharged 
him of that great obligation of duty with which he said he was 
bound to his profession. Lord Coke was a judge, whom power 
could not break, nor favor bend.’ 1 Kent’s Com. 449-451. 
Comberbach’s Reports. ‘1n the case of the Bishop of London 
v. Fytche, in the House of Lords, 26th May, 1783, Buller, J., 
taking notice of a case cited from Comberbach, and of one cited 
from Noy’s Reports, observed that they were books of no author- 
ity, and, if his memory did not greatly fail him, they had been 
forbidden, by some former judges, to be cited at the bar.’ Clarke’s 
Bibliotheca Legum, 355. See Carthew’s Reports, supra. 
Cox’s Cases in Equity—‘are neat, brief, and perspicuous 
reports of unquestionable accuracy.’ 1 Kent’s Com. 461. 
Croke’s Reports. ‘ Reports of as good matter and artificial 
brevity as any extant; yet so full, that scarce any thing worthy 
of note is omitted; especially the second part, containing more 
matter of law than those that are of thrice the bulk; and are 
the rather to be esteemed much of, because they are the product 
of critical times.’ Phillips’ Studii Legalis Ratio (3d ed.) 116. 
*Croke’s Reports are a work of credit and celebrity among the 
old reporters. ‘They commence about the time that Dyer 
ended, and were first published under the protectorate of Crom- 
well. From the character of the judge, his gravity, learning, 
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diligence and advantages, and from the precision and brevity of 
his cases, these reports have sustained their character in every 
succeeding age, and are, to this day, familiarly referred to, as an 
authentic repository of the common law.’ 1 Kent’s Com. 451. 

Dalison’s Reports. Serjeant Hendon cited the reports of 
Dalison, printed at the end of Ashe’s Tables, ‘and Hobart de- 
manded of him by what warrant those reports of Dalison came 
in print.’ Winch, 43. See also Grimston’s Preface to Cro. 
Eliz. ‘ But certainly that was not the first time that Dalison’s 
Reports were cited, though it perhaps was the only time in 
which the authority of them was questioned.’ Rowe’s Preface 
to Benloe & Dalison’s Reports. There are but eleven cases, 
reported by Dalison, appended to Ashe’s Tables, and the same 
are also inserted at the end of Keilwey’s Reports. ‘These eleven 
cases are also inserted in the volume of Dalison’s Reports, pub- 
lished in 1689, under the allowance and approval of Lords Chief 
Justices Wright and Herbert, and Mr. Justice Atkins. 

Davis’ Reports (of cases in King’s Bench in Ireland). 
‘Davis’ Reports are not canonical.’ Per Jones, J., Latch, 
238. Palm. 462. ‘They were made for the meridian of Ire- 
land only.’ Per Dodderidge, J. ib. ‘Davis’ Reports of the 
decisious in that country ’ [Ireland] ‘ are cited as authority here.’ 
Per Lord Kenyon, 4 D. & E. 194. 

Dickens’ Reports. ‘Mr. Dickens was a very attentive and 
diligent register, but his notes, being rather loose, were not 
considered as of very high authority ; he was constantly referred 
to, to know if he had any thing, on such and such subjects, in 
his notes ; but if he had, the register’s books were always re- 
ferred to.’ Per Lord Redesdale, 1 Scho. & Lef.240. ‘The 
accuracy of the book being very questionable,’ &c. Per Mr. 
Sugden — Law of Vendors and Purchasers, (2d ed.) 139. See 
Atkyns’ Reports, supra. . 

Dyer’s Reports. ‘A work full of pleasure, diversity, and 
deep learning.’ Phillips’ Studii Legalis Ratio, (3d ed.) 114. 
‘The reports of Dyer have always been held in high estimation ; 
for Dyer presided as Chief Justice of the C. B. for upwards of 
twenty years, and was distinguished for learning, ability, and 
firmness.’ 1 Kent’s Com. 448. ‘The marginal notes in Dyer 
are good authority ; they were written by Lord Chief Justice 
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Treby.’ Per Buller, J. 2 D. & E. 84; and per Lord Hard- 


wicke, 1 Ves. 386. ‘The cases inserted in the margin of 
Dyer are of great authority, being collected by Lord Chief Jus- 
tice Treby.’ Per Williams, Serj’t. 1 Saund. 59, note(1). In 
Rex v. Brasier, Leach C. C. (3d ed.) 237, ‘the prisoner was 
convicted ; but the judgment was respited, on a doubt created 
by a marginal note to a case in Dyer’s Reports; for these notes, 
having been made by Lord Chief Justice Treby, are considered 
of great weight and authority; and it was submitted to the 
twelve judges,’ who decided that the conviction was wrong. 
* The two late reporters are Mr. Plowden, and Sir James Dyer, 
who, by a several and distinct kind of discourse, have both 
labored to profit posterity. Some humors do more fancy 
Plowden for his fulness of argument, and plain kind of proof; 
others do more like Dyer for his strictness and brevity. Plow- 
den may be compared to Demosthenes, and Dyer to Phocion, 
both excellent men, of whom Plutarch reporteth, that such 
things as were learnedly, wittily, copiously, and with admiration 
dilated, and delivered at large by Demosthenes, were shut up 
in few words, compendiously recited, and with admiration han- 
dled of Phocion.’ Fulbeck’s Direction, chap. IIL. 

‘ Eden’s Reports of the decisions of Lord Northington, the 
successor to Lord Hardwicke, are very authentic, and highly 
esteemed. ‘They surpass in accuracy the reports of Ambler or 
Dickens within the same period, and the authority of Lord 
Northington is very great.’ 1 Kent’s Com. 461. 

Equity Cases Abridged. ‘A book of good authority.’ Per 
counsel, 1 Ves. Jr. 547. ‘It is generally supposed that the 
author of 1 Eq. Cas. Ab. and of Precedents in Chancery is the 
same person.’ Per counsel, 3 Ves. Jr. 285. See Precedents 
in Chancery, infra. 

Fitzgibbons’ Reports. ‘A book of small authority.’ An- 
drews 75, Per the reporter. ‘A book of no authority.’ Per 
Lord Hardwicke, 3 Atk. 610. 

Freeman’s Reports. It was said by counsel (Cowp. 15, and 
3 Ves. Jr. 285) that this is a book of no authority. ‘ Lord 
Mansfield said that some of the cases in Freeman were very well 
reported.’ Cowp. 15, note. ‘The Solicitor General’ [Mitford] 
‘observed that Mr. Freeman’s notes, though not of much repu- 


tation, are better than they are supposed to be; that the char- 
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acter they had arose from their being stolen by a servant and 
published without the privity of the family. The Lord Chan- 
cellor’ [Loughborough] ‘ said they were generally good.’ 3 Ves. 
Jr. 580, note. ‘Some of the cases, and those chiefly in the 
Common Pleas, are not to be found elsewhere. A far greater 
number are to be found nowhere except in books so remarkable 
for inaccuracy as Keble, or of such apocryphal authority as the 
Modern Reports. In this view, the Reports of Freeman may 
be deemed valuable, as tending to throw additional light upon 
the judicial determinations of the courts during a period of time 
illustrated by the names of Vaughan, Hale, North, and Holt.’ 
Smirke’s Preface to 2d ed. of these Reports. 

Gilbert’s (Equity) Reports. ‘22d June, 1737, Easter 
Term, 10 and 11 Geo. II. in the Com. Pleas, Mr. Serj. 
Wynne, in an argument this day in court, quoted, as an author- 
ity, a case in these Reports. The court exploded the book, 
and told the serjeant they hoped he would quote cases from 
some better authority.’ Clarke’s Bibliotheca Legum. 

Hardwicke’s Reports — cited Cas. Temp. Hardw. and some- 
times Annaly’s Rep. ‘These are sometimes erroneously re- 
ferred to as being Lord Annaly’s. Ihave had some curiosity 
in inquiring into the manner in which these cases have been 
introduced to the public. By whom they were taken or com- 
piled, 1 have not been able to discover. I can trace them no 
farther back than to the hands of the late William Harward, Esq. 
Barrister at Law, to whom they were given by some person 
whose name I have not learned. About the year 1768, Mr. 
Harward gave them to Mrs. Elizabeth Lynch, bookseller in 
Dublin; and Lord Annaly (to whom Mr. Harward had given a 
copy of the cases) gave her an Index which he had formed for 
his own use. From these materials (not prepared for the press) 
was published the Dublin edition which bears date A. D. 1769. 
Before this edition made its appearance, Mrs. Lynch sent the 
copy to London and sold it to a bookseller there, who had it 
revised, with the addition of many references. As those cases 
are erroneously ascribed sometimes to Mr. Harward, and some- 
times to Lord Annaly, and in the title of the London edition are 
said to have been published under the inspection of a noble Lord 
and an eminent Lawyer, (meaning, 1 presume, Lord Annaly 
and Mr. Harward, who were not otherwise concerned in the 











1832. ] Characters of Reports. 267 


publication than as I have mentioned) I thought it not impro per 
to mention these particulars relating to those reports.’ Vernon’s 
Preface to 2d ed. of Andrews’ Reports. 

Hetley’s Reports. ‘In the reign of James 1. Lord Chancel- 
lor Bacon procured the revival of the ancient office of reporter, 
but it was soon dropped again, and does, not seem, while it con- 
tinued, to have been productive of the advantages expected from 
it. I know of no reports attributed to the persons then nomi- 
nated to the office, except those printed in the name of Serjeant 
Hetley, who, as we are told ia the title-page, was “ appointed 
by the king and judges for one of the Reporters of the Law.” 
Whether it was he or the Lord Keeper Littleton who was really 
the author of these reports, (many of them being exact dupli- 
cates of those ascribed to Littleton) they are far from bearing 
any marks of peculiar skill, information, or authenticity.’ Pre- 
face to Douglas’ Reports. ‘Sir Thomas Hetley’s Reports are 
profitable for reading, he being one set apart for that purpose.’ 
Phillips’ Studii Legalis Ratio, (3d ed.) 117. 

Hobart’s Reports. ‘Like the reports of Lord Coke, they 
are defective in method and precision, and are replete with 
copious legal discussions. Hobart was Chief Justice of the C. 
B. and a very great lawyer.’ 1 Kent’s Com. 450. ‘Of Sir 
Henry Hobart, Justice Coke hath this encomium —that he was 
a most learned, prudent, grave and religious judge.’ Phillips’ 
Studii Legalis Ratio (3d ed.) 117. ‘ Excellent volume of re- 
ports.” Per Lord Kenyon, 6 D. & E. 441. See advertise- 
ment to the American edition of Hobart’s Rep. Popham’s 
Reports, infra. 

Holt’s Reports. See Reports of Cases determined by Lord 
Holt, infra. 

Jones’ (William) Reports. ‘In Easter Term, 3 W. & M. 
it was declared by the whole court, on consideration had of the 
case of Crisp v. Pratt, p. 437, that this book was very judi- 
ciously written.’ Reed’s Bibliotheca Nova, 282. (Probably this 
was said during the discussion of Newton v. Trigg, 3 Mod. 327, 
and in other books— though it is not mentioned in any of the 
reports of that case. It may be observed also that the remark 
of Lord Kenyon, concerning Vernon’s Reports, hereafter men- 
tioned, is not contained in the Report of the case of Hadley v. 
Clarke. See Vernon’s Reports, infra.) ‘No book of law is 
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so ill corrected, or so ill printed as that.’ Per Lord Notting- 
ham, 3 Ch. Rep. 34. 

Keble’s Reports. ‘A book of no authority.’ Per counsel, 
Cowp. 15. ‘This book does not stand in the highest degree 
of authority, in general.’ Per Ashhurst, J.4 D. & E. 646. 
‘ As to the case cited from 3 Keble, my brother Ashhurst has 
already observed that that reporter is not always accurate ; and 
if any instance were wanting to warrant the observation, the 
case referred to would prove it; because he there referred to 
another case of his own reporting, as of the preceding term, 
which is not there tobe found.’ Per Lord Kenyon, 4 D. & E. 
649. ‘The case cited from Levinz is entitled to greater con- 
sideration than that in Keble, who was a bad reporter.’ Per 
Lord Kenyon, 3 D.& E.17. ‘ Another case, in 3 Keble 540, 
is a loose note by a bad reporter.’ Per Lord Mansfield, Doug. 
305. ‘Levinz isa much better reporter than Keble.’ Per 
Lord Mansfield, 5 Bur. 2731. ‘Keble, though an inaccurate 
reporter, yet [is] a tolerable historian of the law.’ Per Burnet, 
J. 3 Wils. 330. ‘Keble seldom enlightens anything.’ Per 
Willes, C. J. Willes, 245. ‘ Keble, though far from being an ac- 
curate, is a pretty good register.’ Per Lord Hardwicke, Ridg- 
way, 100. ‘I have heard Lord Kenyon say, that Keble was a 
feeble reporter.’ Ridgway, 100, note by the reporter. See 
Freeman’s Reports, supra. 

Leonard’s Reports. ‘Mr. Leonard’s Reports contain many 
excellent matters and points of law, and have been approved 
by the perusal of learned persons in their course of practice.’ 
Phillips’ Studii Legalis Ratio, (3d. ed.) 117-8. ‘ Which, of 
the books that have lately come out, is one of the best.’ Per 
Lord Nottingham, 3 Ch. Rep. 31. 

Levinz Reports. See Keble’s Reports, supra. 

March’s Reports. ‘A very indifferent reporter.’ Per Lord 
C. J. Parker, 10 Mod. 138. 

Modern Reports (12 vols.). Vol. 2d. ‘ Mr. Carthew cited 
a case in 2 Mod. 97 —to which Holt, Chief Justice, in ira said 
that no books ought to be cited but those which were licensed 
by the judges.’ 1 Ld Raym. 537. (See, as to the licensing 
of Reports, in former times, Preface to 5 Mod. (Leach’s ed.) 
— Prefix to Cunningham’s Reports— Preface to Douglas’ 
Reports. ) 
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Vol. 4th. ‘See the inconveniences of these scrambling re- 
ports; they will make us appear to posterity like a parcel of 
blockheads.’ Per Powell, J. 2 Ld. Raym. 1072. 

Vol. 6. ‘In the Countess of Bridgewater v. Duke of Bol- 
ton, (6 Mod. 106) well reported in a book of no great repute, 
&c.’ Per Lord Hardwicke, 1 Ves. 11. ‘Nota book of the 
greatest authority, or most correctness.’ Per Lord Hardwicke, 
Ridgway, 126. 

Vol. 8th. ‘A miserably bad book.’ 1 Bur. 386, in margin. 
‘ A book of no authority.’ Per counsel, 2 Bur. 1062. A case 
being cited from 8 Mod. 267, ‘ the court treated that book with 
the contempt it deserves.’ 3 Bur. 1326, in margin. In 7 D. 
& E. 239, Lord Kenyon said nine cases out of ten in that book 
(8 Mod.) are totally mistaken. 

Vol. 10th. ‘The obiter saying in 10 Mod. (if it was a book 
of better authority than it is) would signify nothing, &c.’ Per 
Lord Mansfield, 1 Bur. 153. ‘The book is of little authority.’ 
Per Buller, J. Doug. 61. See Barnardiston’s Reports (in 
Kings Bench) supra. 

Vol. 11th. ‘A book of no authority.’ Per counsel, Cowp. 
16. 

Vol. 12th. £12 Mod. is not a book of any authority.’ Per 
Buller, J. Doug. 83. ‘Of very little authority.’ Peake on 
Ev. (2d ed.) 41. See Freeman’s Reports, supra. 

Moore’s (Sir Francis) Reports. ‘ Moore is a very accurate 
reporter.’ Per Lord Ellenborough, 2 Smith, 126. 

Moseley’s Reports. ‘ A book of little authority.’ Per coun- 
sel, 5 D. & E. 560. ‘The authority of that book is very 
small.’ Per Thompson, B. 3 Anst. 861. Counsel cited a 
case from Moseley, ‘which book Lord Mansfield told him he 
should not have quoted.” 5 Bur. 2629. ‘That book has been 
brought into some disrepute by a saying of Lord Mansfield’s, 
that no man should cite Moseley. 1 myself think very differ- 
ently from Lord Mansfield on that subject, having always con- 
sidered Moseley’s reports as a book possessing a very consider- 
able degree of accuracy.’ Per Lord Eldon, 1 Merivale, 92. 

‘ Lord Eldon is presumed to have been a better judge of the 
merits of the work’ than Lord Mansfield. ‘It is fortunate that 
we have even so imperfect a view of the decisions of Lord 
King, who was an eminent scholar, and to whom Mr. Locke 
bequeathed his papers and library.’ 1 Kent’s Com. 460. 
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Noy’s Reports. ‘That book has always been considered as 
a bad authority.’ Per Buller J. 3 D. & E. 424. ‘Twisden 
(J.) said he wholly rejected that authority; for it was but an 
abridgment of cases by Serjeant Size, who, when he was a 
student, borrowed Noy’s Reports, and abridged them for his 
own use.” 1 Vent. 81. 2Keb.652. See Comberbach’s Re- 
ports, supra. ‘'Though the book is known by the name of that 
very learned lawyer [Noy] yet there is not the least reason to 
suppose that such a loose collection of notes was intended by 
him for the public eye.’ Per Mr. Hargrave, note to Co. Lit. 
54. a. * Noy’s Reports are of no credit.’ Per Kent, C. J. 2 
Johns. R. 72. 

Plowden’s Reports. ‘The English edition of Mr. Plow- 
den’s Commentaries, which most deservedly bear as high a 
character as any book of Reports ever published in our law, 
has a great number of additional references and some notes ; 
both of these are generally very pertinent, and show great in- 
dustry and judgment in the editor.’ Per Mr. Hargrave, note 
to Co. Lit. 23. a. ‘Mr. Barrington styles Plowden the most 
accurate of all reporters. What makes these reports more par- 
ticularly valuable is, that they were compiled principally with a 
view to the improvement of students.’ Reed’s Bibliotheca 
Nova, 289. ‘It is a work full of argument and plainness of 
proof.’ Phillips’ Studii Legalis Ratio, (3d ed.) 113. ‘ They 
bear as high a reputation for accuracy as any ancient book of 
reports. ‘The work is distinguished for its authenticity and ac- 
curacy, and is exceedingly interesting and instructive, by the 
evidence it affords of the extensive learning, sound doctrine, and 
logical skill of the ancient English bar.’ 1 Kent’s Com. 448-9. 
‘I would recommend Plowden’s Commentaries to the student’s 
careful perusal ; and if he hath any relish for strong reasoning 
and clear expression, he will find his trouble amply made 
amends for, by the knowledge he will acquire from that most 
accurate and judicious performance.’ Simpson’s Reflections on 
the study of the Law, chap. ix. See Dyer’s Reports, supra. 

Popham’s Reports — properly so termed — occupy only 123 
pages of the volume: the rest is filled with an addition of cer- 
tain select cases in the time of King James and King Charles. 
‘ The said part of Popham’s Reports, being reported by an un- 
certain author, ought not to be regarded.’ Per Lord Holt, 1 
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Ld. Raym. 626. ‘The opinion in Poph. 126 is of no author- 
ity ; for it is amongst the additional cases, and not reported by 
Popham.’ Per Lord Holt, 1 P. W. 17. Sir Baptist Hicke’s 
case, (Poph. 139) was cited by Hyde, C. J., and he added — 
‘ which I vouch, because [ heard it ; not for the authority of the 
book, which is none.’ 1 Keb. 676. ‘The reports of Lords 
Popham and Hobart’ [i. e. those prepared by Popham] ‘ con- 
tain matter profound, yet with convenient brevity ; works of 
great authority and use.’ Phillips’ Studii Legalis Ratio, (3d 
ed.) 117. 

Precedents in Chancery — ‘which I think the best book of 
chancery reports extant.’ Per Willes, C. J. 7 Mod. 304, 
(Leach’s ed.) Gurnett v. Wood, T. 13 Geo. Il. In 5 Vin. 
Ab. 408, in margin, it is said the notes of these cases were 
taken by Mr. Pooley, a barrister of considerable reputation at 
that time. ‘It has also been said, that Lord Hardwicke ob- 
served, that the notes down to 1708 were taken by Mr. Pooley, 
and the remainder by Mr. Robins.’ Preface to 2d ed. of the 
work, by Thomas Finch, Esq. ‘A book of considerable au- 
thority.’ Per Lord Loughborough, 5 Ves. Jr. 664. 

Raymond’s (Lord) Reports. ‘As to the case of Cole v. 
Davies & al. reported in 1 Ld. Raym. 724 — these notes were 
taken in 10 W. 3, when Lord Raymond was young, as short 
hints for his own use ; but they are too incorrect and inaccurate 
to be relied on as authorities.’ Per Lord Mansfield, 1 Bur. 36. 
‘ The case in 1 Ld. Raym. 725, is a short note taken by Lord 
Raymond when he was very young ; not even the name of the 
case is given: and it does not appear what the case was, or 
how the question arose.’ Per Lord Kenyon, 3 D. & E. 261-2. 
‘ The reports of Lord Raymond, and of Serjeant Wilson, are 
peculiarly valuable to the pleader for the many useful entries 
and forms of pleading which accompany the cases.’ 1 Kent’s 
Com. 455. 

Reports of all the cases determined by Sir John Holt (cited 
as Holt’s Reports). ‘A book of no authority.’ Per Lee, C. 
J. 1 Wils. 15. 

Reports of cases in the Court of Chancery — in the reigns of 
K. Charles L, K. Charles II., K. James Il., K. William HL, 
and Q. Anne. See Cases in Chancery, supra. 

Reports of cases in Chancery — from the 25th to the 33d of 
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K. Charles II. during the time Sir Heneage Finch was Lord 
Chancellor — commonly cited as Rep. Temp. Finch. ‘Said 
per Lord Hardwicke, that the book of Reports of cases in 
Equity in Lord Nottingham’s time was of no authority.’ 1 
Wils. 162. ‘A book of no authority.” Per Lord Hardwicke, 
3 Atk. 334. 

Salkeld’s Reports (3d volume). ‘That case of Chelmsford 
Workhouse is in the third volume of Salkeld’s Reports which has 
not been admitted to be of authority here.’ Per Lee, C. J. in 
Olive v. Ingram, as reported in 7 Mod. 269 (Leach’s ed.). 
‘A book of no authority.” Per Lee,-C. J., Andrews, 228. 
‘Lord Kenyon observed, that the authority of the third part of 
Salkeld was not to be relied on, unless corroborated by other 
books ; and it had been often denied by Mr. J ‘stice Foster.’ 
2 East, 8, note (b). ‘When this authority’ [% “ilk. 390.] 
‘was cited, the Chief Justice’ [Parsons] ‘observea that the 
third volume of Salkeld’s reports was a book of no authority, 
being a posthumous collection, and consisting only of a compi- 
lation of such cases as Salkeld himself considered as unworthy 
of publication.’ 8 Mass. Rep. 258, note. 

Saunder’s Reports. ‘As Saunders was so very learned a 
man and so well skilled in pleading, I think I need not mention 
any other authorities after him.’ Per Willes,C.J. Willes, 479. 
‘ This book is much esteemed by the profession, as well on ac- 
count of its subject, which consists chiefly of decided cases upon 
pleading, as of the concise, clear, and pointed method in which 
the decisions are given in it. The entries are also in general 
very good, and deserve the perusal and attention of the student.’ 
Serjeant Williams’ Preface to his edition of these Reports. 
‘ Saunders was much the most accurate of the reporters of his 
time.’ Per Wilmot and Yates, Js. 3 Bur. 1730. ‘That ex- 
cellent book, the Reports of Saunders, made more excellent by 
a late edition.” Per Lord Eldon, 2 Bos. & Pul. 23. ‘They 
are particularly valuable to the practising lawyer, as a book of 
precedents as well as of decisions.’ 1 Kent’s Com. 452. 

Schoales & Lefroy’s Reports. ‘The reported decisions of 
Lord Redesdale and Lord Manners, in the Irish Court of 
Chancery, are to be placed on a level, in point of authority, 
with the best productions of the English bench.’ 1 Kent’s 
Com. 462. ‘A book, which will, I am persuaded, give great 
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information to the profession, upon many points of equity.’ Per. 
Lord Eldon, 11 Ves. Jr. 592. 

Select Cases in Chancery— before the late Lords Commis- 
sioners, and the late Lord Chancellor King. ‘ A book of no 
great authority.’ Per Lord Redesdale, 2 Scho. & Lef. 634. 

Siderfin’s Reports. ‘ Many good cases are spoiled in Sider- 
fin; neither reported with that truth, nor with that spirit, which 
the case required.’ Per Lord Holt, Comb. 377. ‘2 Sid. 
which book, by Dolben Justice, is fit to be burned, being taken 
by him, when a student, and unworthily done by them that 
printed it.’ 1 Show. 252, 

‘ Style’s Reports are singularly valuable from the circum- 
stance of being the only cases extant of the common-law courts 
for several years, in the time of the usurpation, during which 
Sir Henry Rolle, and afterwards John Glynn sat as chief jus- 
tices of the upper bench.’ Reed’s Bibliotheca Nova, 296. 

Talbot’s Cases. See Cases in Equity, &c. supra. 

Vaughan’s Reports. ‘'The reports of Chief Justice Vaughan 
contain some very interesting cases. He was a grave and ex- 
cellent judge, and his reports consist chiefly of his own argu- 
ments and opinions, delivered while he was chief justice, and 
they are distinguished for great variety of learning.’ 1 Kent’s 
Com. 453. ‘ Nor can we omit to mention the elaborate opin- 
ions of Chief Justice Vaughan in the cases of Harrison v. Bur- 
well and Hill v. Good, (Vaugh. 207. 302.) in which the law of 
nature was fully investigated on the subjects of incestuous mar- 
riages, and of the nullity of laws for want of promulgation. 
‘These opinions could have been pronounced only by a judge, 
who had extended his researches much beyond the confines of 
the strict common law of England.’ North American Review, 
January 1830, p. 154-5. 

Vernon’s Reports. ‘1 should rather suspect, from the usual 
inaccuracy of the cases in Vernon, &c.’? Per Lord Loughbo- 
rough, 1 H. B. 326. ‘The case that has been cited from 
Vernon furnishes us with no principle of decision; the report of 
it there is very unsatisfactory, and no trace of it is to be found 
in the register’s book.’ Per Lord Kenyon, in Hadley v. Clarke, 
8 D. & E. 266. In Reed’s Bibliotheca Nova, 297-8, it is 
said, ‘ The case of Draddy v. Deacon, 2 Vern. 242, being cited 
in Hadley v. Clarke, in B. R. 28th May, 1799, Kenyon, C. J. 
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took occasion to observe, that it had been an hundred and an 
hundred times lamented, that Vernon’s Reports were published 
in a very inaccurate manner; there were some private reasons, 
said his Lordship, assigned for that, which he would not men- 
tion. Mr. Vernon’s notes were taken for his own use, and 
never intended for publication. He was, said Lord Kenyon, 
the ablest man in his profession.’ ‘I am very sorry to find that 
the reports of so able a man should be so imperfect, and come 
out in this manner.’ Per Lord Hardwicke, 1 Atk. 556. 

It appears from the case of Atcherly v. Vernon, as reported 
in 9 Mod, 76. 10 Mod. 530. that there was a dispute concern- 
ing the property in Mr. Vernon’s manuscripts, and that ‘ the 
court decided nothing in this affair, because all consented to 
have them printed under the direction of the court, without mak- 
ing any profit of them.’ 

It appears from the dedication of the first edition to Lord 
Chancellor King, that it was published under the direction of the 
court of chancery by Mr. W. Peere Williams and Mr. Mel- 
moth. 

‘Vernon’s Reports are the best of the old reports in chan- 
cery. In 1806, Mr. Raithby favored the profession with a new 
and excellent edition of Vernon, enriched by learned notes, and 
accurate extracts from the register’s books, so that the volumes 
assumed a new dress and more unquestionable authenticity.’ 1 
Kent’s Com. 459. 

Williams’ (Wm. Peere) Reports. ‘The notes of Mr. Cox 
to the fourth edition of these Reports gave to that edition the 
character of being the best edited book on the law. Even be- 
fore his learning and industry had given new character and value 
to the Reports of Peere Williams, they were regarded as one 
of the most perspicuous, useful and interesting repositories of 
equity law to be found in the language.’ 1 Kent’s Com. 459. 
‘I cannot omit to observe the great obligations of the bench and 
the bar to Mr. Cox for his edition of Peere Williams.’ ‘The 
bench, the bar, and the public in general are much obliged to 
him for his very valuable edition of those very valuable reports.’ 
Per Sir R. P. Arden, 4 Ves. Jr. 462. 3 Ves. Jr. 130. 

‘ Winch’s Reports—improperly enough ascribed to that 
learned judge, if any credit be to be given to the book itself, the 
author whereof saith (p. 71) he came not to report till the 25th 
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of April, 22 Jac.; whereas Winch was a judge of the Common 
Pleas from 9 Jac. and died before some of the cases there re- 
ported were adjudged.’ Preface to Benloe & Dalison’s Re- 
ports. The last cases in this book were decided, Hil. 22 Jac. 
‘Upon the 4th of February, the same term, Sir Humphrey 
Winch, one of the Justices of the Common Pleas, a learned and 
religious judge, died.’ Cro. Jac. 700. ‘The cases in Winch 
are in general well reported.’ Per Lord Kenyon, 6 D. & E. 
441. 

Yelverton’s Reports. ‘Justice Yelverton’s Reports contain 
matter worthy such a grave judge and learned publishers.’ 
Phillips’ Studii Legalis Ratio, (3d ed.) 120. ‘ His reports are 
among the best of the old authorities.’ Per curiam, 7 Johns. 
Rep. 164. ‘The reports of Yelverton are a small collection of 
select cases in the latter part of the reign of Elizabeth and the 
first ten years of the reign of James. He was a judge of the 
C. B. and one of the most eminent lawyers of that age, and 


which was truly the Augustan age of the old common law learn- 
ing.’ 1 Kent’s Com. 451. 


ART. IV.—MISTAKES OF THE WESTMINSTER REVIEW ON 
THE SUBJECT OF AMERICAN JURISPRUDENCE. 
American Law Journals — Change in American Law Books— 
Addresses to the Bar — Number of Judges — Independence 

of the Judges. 


Tue number of the Westminster Review for April last, has an 
article entitled ‘ American Law Reform,’ to which the titles of 
Kent’s Commentaries and Dane’s Abridgement are prefixed ; 
which we are pleased to see, as it is another instance of the 
attention attracted by our jurisprudence in England. The arti- 
cle speaks very favorably of our jurisprudence, in respect to 
which, however, the writer has fallen into some errors; and he 
might easily have treated some of his topics more fully and 
specifically, as well as more accurately, by recurring to some of 
the previous numbers of this journal. As the late Jeremy 
Bentham was among the subscribers to the Jurist, and a full set 
is probably to be found in his library, and the editor of the 
Westminster Review is one of the executors of Mr. Bentham’s 
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will, he probably has within his reach, the means of correcting 
some of the errors of the article in question. In addition to 
the means supplied by our journal itself to foreign jurisconsults 
towards obtaining general information on the subject of American 
jurisprudence, we propose, in a future number, to give a cata- 
logue raisonné of American law books. We are the more 
prompted to this, as we have frequently heard the complaints of 
European jurists, through their correspondents here, that they 
cannot readily find out, and supply themselves with, the law 
books which have been published in the United States. 

It is remarked in the article referred to, that ‘ Law Magazines, 
full of enlightened learning, aré published in several of the States.’ 
This is an error on the part of the writer, in reference to the 
present time, as there is not now, we believe, any other work of 
this sort published in the United States, except the American 
Jurist. 

The writer says, ‘ Digests, of which that of Mr. Dane is a 
valuable specimen, abound in America.’ We believe that no 
other digest, similar to that of Mr. Dane, has been published in 
the United States. There are, it is true, numerous digests of 
reported cases, but no general body of American law, resem- 
bling either Bacon’s Abridgement, or Viner, or Comyn’s Di- 
gest, had appeared before Mr. Dane’s work. Nor has any 
original work of the kind been published since. Before the 
publication of Dane’s Abridgement, the want of such a work 
was mostly supplied by American editions of Bacon, with notes 
of American cases. In 1824, 5, and 6, Mr. Day, the reporter 
to the Supreme Court of Errors in Connecticut, put out an 
edition of Comyn’s Digest enriched with elaborate notes of 
American cases. Until within the last ten years almost all the 
books of an American lawyer, excepting the statutes, books of 
forms, and reports, were American editions of English treatises 
with notes of American statutes, decisions, and practice. And 
these answered quite well while we were forming our laws. 
But the body of our own laws has been enlarged by statutary 
provisions, and the transfusion of the doctrines of the common 
law, and the Roman, as far as their elements could be assimi- 
lated to those of our own; and the proportion of indigenous 
law begins to preponderate. Accordingly our elementary trea- 
tises and abridgements are now appearing in the form of original 
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American works, the great mass of which is composed of the 
results of our own legislation and judicial decisions, enlarged, 
however, and completed into a system, by incorporating as sub- 
sidiary and suppletory, the general principles of the universal 
law merchant, the doctrines of the civil law, particularly on the 
subject of contracts, and the principles and decisions of the 
English common law, on points not yet made the subjects of 
legislative or judicial decision in the United States. For- 
merly our law books consisted mostly of the materials out of 
which we were to make our laws, with the comparatively small 
addition of what had been sanctioned by our courts and legisla- 
tures; a large portion of the books of a lawyer’s library con- 
sisted of materials wholly foreign to the spirit of our institutions. 
and the cendition of our society, and, consequently, wholly 
useless to him. ‘The state of our jurisprudence being now so 
materially changed and improved, we can repay, in part, the 
great debt we owe English jurisprudence ; for English jurists 
will find, by examining our digests and treatises, that in those 
branches of law of which the doctrines are common to the two 
countries, especially the commercial law, our courts have fol- 
lowed out those doctrines to a great variety of cases and appli- 
cations, not as yet comprehended within the range of the decis- 
ions of the English courts or the investigations of English jurists. 
Our jurisprudence is more especially interesting to the English 
legislators and jurists at the present time, when so great efforts 
are making in England for a reform of their laws, since, on 
many of the subjects involved in their discussions, we have 
already made the experiments for them. The reason why they 
do not yet avail themselves of all the advantages of these ex- 
periments is partly that the English jurists, with a few excep- 
tions, have heretofore been proudly and ostentatiously ignorant 
of all other laws than their own; and when their statute books 
and judicial decisions throw no light upon a case, have preferred 
‘an obscure sojourn’ in that ‘hubbub wild’ of juridical chaos 
called custom. This stat pro lege principis voluntas of the 
lawgiver custom, is the greatest hindrance to the progress of 
English juridical administration. If in every difficult question 
you resort to an oracle who can answer and decide without 
reasons, there is an end of all system and science. There are, 
undoubtedly, many questions that can be decided only by cus- 
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tom. Even legislative acts are subjects of custom, since the 
meaning of the words in which they are expressed is deter- 
mined by this authority. A contract must be construed in the 
same way as far as it depends upon the signification of its lan- 
guage. So, wherever a usage is so uniform and general, and 
of so frequent occurrence, that every party to a contract can be 
justly presumed to be apprised of it, in fact, just as he must 
be presumed to know the meaning of words used in a written 
instrument, the authority of custom should, no doubt, be con- 
clusive, unless it is inconsistent with some acknowledged and 
well established principle of law. So, again, if a case coming 
within the common expression of a doctrine, can yet be clearly 
distinguished from those to which the doctrine is ordinarily 
applicable, and, upon the spirit and reasons of the doctrine, can 
be shown to be an exception, the excepting it from the rule is 
nothing more than acknowledging that you have no short mode 
of expression which will give the precise meaning, force, and 
limits of the rule. The definition of the rule is inadequate, and 
requires to be explained and modified, and limited within cer- 
tain conditions. This is true of many rules in law as well as in 
the moral and prudential maxims of conduct. But in these 
cases the first question is, how far will the spirit and reasons of 
the rule carry you? Unless it is followed to this extent — if you 
abandon it short of this ultimate point, and hasten to the shelter 
of some authority in the year books, or the exchange, you will, 
to adopt an expression often used by Judge Reeves, ‘ mar the 
symmetry of the law.’ From this mode of proceeding a series 
of decisions will follow, which it will be impossible to reduce to 
any system. In short, in this respect, there is no administration 
of rules which deserve the name of Jaws. It is nothing more than 
the stat pro lege voluntas, of the judges, jury, or witnesses. In 
this matter of obstinately clinging to principles, and exhausting 
investigation before having resort to the authority of a court, or 
that of the witnesses who testify to certain generalities and im- 
pressions about usage, for the grounds of an arbitrary decision, 
the principal courts of the United States are, we think, far in 
advance of those of Westminster Hall. 

The article states that ‘a very interesting body of papers in 
the nature of the readings of our old lawyers are given at 
intervals in the addresses to the circuits by such men as Mr. 
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Justice Story, the very learned annotator to the two American 
editions of Lord Tenterden’s book on shipping.’ We presume 
that this passage was suggested by Mr. Justice Story’s address 
to the Suffolk bar and published in the first number of the Jurist. 
It is the custom of the bar in some counties to hold an annual 
festival, at which a discourse is delivered by some member pre- 
viously appointed for the purpose. The subject and character 
of the discourse depends wholly upon the election of the person 
who makes it. Many able and learned addresses have been 
delivered on these occasions by distinguished members of the 
profession, but they are most frequently of a general, discussive 
and popular cast, little resembling the readings of the old Eng- 
lish lawyers. Perhaps a discourse upon some specific sub- 
ject, as upon some legal doctrine, or some statute, or series of 
statutes, upon the same subject matter, somewhat after the 
model of the readings at the Inns of Court in ancient times, 
would be the most appropriate, as well as the most instructive 
and interesting to the auditors. But this has not hitherto been the 
plan of the addresses delivered on these occasions in Massachu- 
setts. Whether a similar custom prevails in other States, and, 
if it does, what is the general character of the addresses deliv- 
ered, we are not able to say. But we think we may safely say 
that they have not been so numerous and of such a character 
as to make a very conspicuous figure in the national jurispru- 
dence. 

The Review has the following remarks upon our courts. 

‘The complete separation of the office of the higher judges 
from the legislative and executive powers, is a more striking 
excellence in the United States since their Independence. In 
the adjoining English colonies, the greatest inconveniences arise 
from perseverance in the old practice ; and at home many evils are 
daily experienced from the political character of the chancellor, 
of some of the chief judges, and of the recorders in great towns. 
The error is however still unchecked in most instances in 
America, of having several judges at each bench; especially in 
the Supreme Court at Washington, which is composed of seven 
members, of whom four must be generally present. At the 
same time the rapidly improving system of reporting the causes, 
by stipendiary as well as by voluntary reporters, and an extend- 
ing practice of requiring all judges to assign reasons in writing 
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for their decisions, together with the popular tenure, direct or 
indirect, of the office, tend powerfully to check the evils attend- 
ant on a numerous judiciary in an American court.’ pp. 363, 
364. 

By the remark that ‘the error is still unchecked in most in- 
stances in America, of having several judges at each bench,’ the 
writer probably does not mean to say that no court ought to 
consist of more than one judge. His meaning is, we presume, 
that our courts consist of too many judges. The number of 
members of the various superior courts of the several States 
varies from three to five. In Maryland the court of appeals 
consists of six members, and in Georgia the superior court con- 
sists of eight." We will not, in this place, go into the considera- 
tion of all the reasons for and against a greater number than 
four or five, since, though the conclusion might be that it is 
inexpedient that a court should consist of more than five, the 
objection to the excess in the American courts would be appli- 
cable to but a few of our courts. Sir William Blackstone comes 
to the conclusion that four is the best of all numbers for this 
purpose, but this is only a part of his general strain of eulogy 
upon the English institutions, and had the number of judges of 
the King’s Bench and Common Pleas been increased to five 
before his time, as it has been since, he would not have been at 
a loss for reasons in favor of that number. But the truth is, 
there is no particular number that is best for all possible courts. 
The Areopagus of Athens is put in the first rank of the judicial 
tribunals of antiquity, and the lowest number of its judges stated 
by Lemprier is nine. Good and bad courts may be instanced 
from one judge up to some hundreds. The supreme court of 
errors of Great Britain consists of nearly four hundred members, 
that of New York of thirty-seven; and yet there are not want- 
ing very weighty arguments in favor of the constitution of those 
courts. There must be a great variety of considerations taken into 
view in determining the number of judges of which a court ought 
to consist; and were we to examine the subject in all its bear- 
ings, we should probably be fully satisfied that seven judges do 
not make too numerous a tribunal for the Supreme Court of the 


? In the Jurist for January, 1830, a list of the judges of the various supe- 
rior courts of the several States is given. A similar list will be found in the 
American Almanac. 
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United States. As we have no provision for retiring pensions, 
some allowance is to be made for the infirmities incident to the 
age of the elder judges, who may be occasionally prevented 
from attending the sessions. The great distance of the residence 
of the judges from the place of holding the court —a necessary 
circumstance in the distribution of the appointments as long as 
the judges of the Supreme Court hold the circuit courts in the 
several districts — renders the attendance of the members more 
precarious than if they could all reside at Washington. Again 
the laws of all the different States come into discussion in the 
Supreme Court, and it is a great advantage that the tribunal, 
being composed of members from the different sections of the 
country will possess, in some of its members, knowledge and 
skill in the constitutions and laws of all the different States. 
And, finally, it is of the greatest importance that the authority of 
the court should be fortified by its numbers as far as it can be 
so, without impairing its constitution as a judicial tribunal. 

We cannot but think that the writer of the article referred to, 
is under some wrong impression respecting ‘the popular tenure, 
direct or indirect, of the office’ of judge in the United States. 
At least we must disagree with him toto celo as to the opinion 
which he intimates that such a tenure of the judicial office is 
calculated to check evils. On the contrary it is, wherever it 
exists, one of the most fruitful sources of evil. ‘The tenure of 
the office of judge in the courts of the United States, and those 
of a greater part of the States, is in effect independent. The 
legislatures, it is true, may, by a vote of a mere majority, in 
some States, and in others by a majority of two thirds of one 
or both branches, effect a removal of a judge.’ This constitu- 
tional provision is not, however, found practically to endanger 
the independence of the judges in the least, it being generally 
understood to be a measure to be resorted to only in very ex- 
traordinary cases. Such removals are scarcely known, and we 
think we are safe in saying, that a motion to remove a judge in 
this way, was never made in any legislative assembly in the 
United States upon mere party considerations. Some dema- 
gogues have, from time to time, flew at the judiciary, and de- 


1 See American Jurist, vol. i. p. 314, April, 1829, for an account of the 
tenure of the judicial office in the States. 
VOL. VIII.—NO. XVI. 36 








ee 


282 Independence of Judges. [Oct. 


claimed against its independence, and maintained, with the West- 
minster Review, that the direct or indirect dependence of the 
judiciary upon the popular impulse of the moment, would check 
many evils. Their meaning is, that if the judiciary were sub- 
ject to the control of the party of which they are, for the current 
month or year, the leaders, it would of consequence be subject 
to their own control. This is the favorite doctrine of tyrants, 
little and great, of all times and all countries. Their ruling 
principle is, of course, to break down all the defences of the 
rights and liberties of the people, and sweep away all law, au- 
thorities, and institutions, standing in the way of their ambi- 
tion, or malignant love of mischief and destruction.’ They at 
first go about this object with a hypocritical wheedling, such as 
the devils of all descriptions are represented as using when 
they would cajole men out of their salvation. ‘Though the peo- 
ple of the United States have not, in all cases, at once anathe- 
matized and execrated these ‘ juggling fiends,’ yet the state of 
public opinion is so just and so deeply fixed upon this subject, 
that the wiles of those who have thought to work out the politi- 
cal fall of the nation, by this species of temptation, have event- 
ually ensnared themselves, and they have been condemned 
to the bitter ashes of the general hate or the general contempt. 
The sentiment, that the judiciary is to be held sacred, and put 
entirely beyond the reach of political parties and influences, is 
gaining ground, and sinking deeper into the habits of thinking of 
the whole mass of the people, and it is to be hoped that, ere 
long, whatever popular charletan or demagogue hints at the an- 
nihilation of the judiciary, will, thenceforth, become a political 
Cain, and bear a mark of the public curse. The attempts 


' «He [Pericles] was induced, by the necessities of the party, to concur 
in the proposal for contracting the powers and reducing the dignity of the 
Court of Areopagus. Ephialtes was the instrument to bring forward the 
measure. What Ephialtes proposed, the people willed, and it was done. 
The more important of those causes which, by the constitution of Solon, 
were cognizable by the Court of Areopagus only, were in future to be 
brought before the assembly of the people, and the assembly of the people 
was to direct, without control, issues from the public treasury. This was the 
finisaing stroke to form at Athens, that union of all the powers of government, 
legislative, executive, financial and judicial in the same hands, which, ac- 
cording to the sage Montesquieu, constitutes the essence of despotism ; and 
hence the term tyrant was, even in that age, applied to the assembly of 
Athenian people.’ Mitford’s Greece, vol. 2, c. 12, § 2, p. 242. 
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hitherto made against the independence of the judiciary have 
uniformly resulted in strengthening the popular opinion in its 
favor. People see more and more plainly and feel more and 
more forcibly, that they have individually the deepest personal 
interest in the independence of the judiciary, since it is too ob- 
vious to be overlooked, that unless they can resort to an inde- 
pendent judge for a decision upon their rights of liberty and 
property, they have no security of having an impartial one. It 
is immaterial upon whom the judge depends, whether upon a 
president, or a majority consisting of some political party ; 
whether upon an absolute hereditary monarch or a tyrant of the 
day; if he is dependent at all except upon the impartial and 
upright discharge of his duties, he is liable to an influence ex- 
traneous to the cause. It is a characteristic of the Americans, 
derived from an old sentiment ingrained in the English charac- 
ter from time immemorial, and existing in such strength as to 
distinguish the people of England and of the United States from 
those of other countries, in this respect, that the law is to be 
supreme. ‘This is the foundation and indispensable condition 
of all liberty. As to the validity of rights and obligations, all 
men must be perfectly equal. The law must be every man’s 
fortress and tower of strength, impregnable alike to all power of 
the executive, the legislature, or the multitude. But how can 
the law be supreme? how can each member of the commu- 
nity be sure that his rights will be determined on by the Jaw in 
defiance of the influence or will of any man or any number of 
men, unless the judge is independent? The independence of 
the judge is the only security for the independence of every 
other member of the community ; and as often as this subject 
is brought home to the understanding of each man, he sees 
that those who attack the independence of the judiciary, or in 
any way attempt to prostrate or weaken it, in fact attacks 
his own personal independence. The poor man; the quiet 
retired man; the man most aloof from all combinations and 
parties, and without influence or strength, sees that of all mem- 
bers of the community he is the most interested in the inde- 
pendence of the judiciary. Such is the prevailing sentiment of 
the people of this country ; it is daily gaining strength ; agd we 
regret to meet with any thing having a tendency to weaken it, 
or to spread abroad an erroneous impression respecting the 
practical independence of the great mass of our judicial tribunals. 
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ART. 1V.—ASSIGN MENT BY AN INSOLVENT DEBTOR. 


District Court or Marne, 4pril 19, 1832. 
George and Ivory Lord, libellants, v. The Brig Watchman. 

When a witness is objected to on the ground of interest, the party which 
makes the objection, may support it either by examining the witness him- 
self on the voir dire, or by other independent evidence; but he cannot em- 
ploy both these methods. If he chooses the former the objection may be 
removed by the testimony of the witness himself. But if the interest of the 
witness is proved by evidence aliunde, this proof must be overcome by proof 
independent of the testimony of the witness. 

By the law of Maine a general assignment by an insolvent debtor, who 
has his domicile in another jurisdiction, of all his property to trustees for 
the benefit of his creditors, will not protect his property found in that State, 
from the attachment of a creditor resident there. 

But this rule applies only to property which is found within the juris- 
diction of the State at the time of the assignment, and does not extend to 
property which is casually brought within the State after it has become 
vested in the assignees. 

An assignment by an insolvent debtor of all his property to trustees, in 
trust for the benefit of such of his creditors, as should become parties to the 
assignment and release their debts, and after paying such creditors, in fur- 
ther trust to pay over the surplus to himself, is void as against dissenting 
creditors ; the legal operation of such an assignment being to delay and de- 
fraud creditors. 


Tue material facts in this case are, that on the 15th of July, 
1829, Tobias Lord was owner of one third part of the brig 
Watchman, and being then in insolvent circumstances, made an 
assignment of all his property, including his share in this brig, 
to Francis Watts and S. C. Pray, in trust to sell and dispose of 
the same, and to pay such of his creditors as should become 
parties to the deed in the third part, in the order in which they 
are named in a schedule annexed to the assignment, and after 
paying them, to pay over the surplus to him, the assignor. 
There is a condition in the assignment that all creditors who 
become parties to it thereby released the assignor from all fur- 
ther claim of their demands. ‘There are also covenants on the 
part of Lord to make further assurances to the assignees. In 
pursuance of these covenants, on the 3d,of August following, 
Lord conveyed his third part of the Watchman by a regular bill 
of sale. The vessel was registered in Boston, the place of res- 
—— of the assignor, and was at sea at the time of the assign- 
ment, and also at the time of the execution of the bill of sale. 


She arrived at Kennebunk Port, in Maine, on the 7th of Aug. 
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and on the same day was attached at the suit of D. W. Lord, 
as the property of Tobias Lord. ‘The agent of the assignees 
went on board and demanded possession of her on the 8th. 
Some time after this, on the petition of the part owners of two 
thirds, she was delivered to them by a decree of this court on 
their filing a bond for her safe return, and sent on a foreign 
voyage. ‘The assignees joined the other owners in the voyage, 
paying their share of the outfits and taking their share of the 
return profit. D. W. Lord prosecuted his suit against ‘Tobias 
Lord to judgment, and the Watchman having returned to Ken- 
nebunk, was seized on his execution by the deputy marshal and 
sold, and delivered 13th November, 1831, to William Lord. 
Before this time, that is, on the 14th Oct. 1830, the assignees 
sold the third which had been assigned to them; to G. & I. 
Lord, the libellants. 

This libel was brought to recover the possession of the vessel, 
and to have the sale by the deputy marshal on D. W. Lord’s 
execution declared void. 

The claimant put in a plea to the jurisdiction, which was ar- 
gued and overruled by the court at a former day of the term, 
and it came on to be argued upon its merits. It was learnedly 
and elaborately argued by F. O. Watts and Greenleaf for the 
libellants, and Shepley for the respondents. ‘The counsel for 
the libellants quoted 8 Mass. R. 290, Richards v. Dutch. 4 
Mass. Rep. 661. Portland Bank v. Stacey. 4 Mason 183, 
Wheeler v. Sumner. .Do. 515, De Wolf v. Harris. 1 Pick. 
396, Badlam v. Tucker. 2 Brown Civ. and Adm. Law, 132. 
6 Conn. Rep. 277, Ingraham v. Wheeler. Abbott on Ship- 
ping, 12, note. 2 Kent. Com. 394. 3 Kent. Com. 96, 364. 
2Term Rep. 462, Atkinson v. Paulding. 4 Mason, 206, 
Halsey v. Whitney. 9 Pick. 4, Joy v. Sears. 4 Mason, 497, 
Howland v. Harris. 11 Wheaton, Marbury v. Brooks, note 4. 
John. Ch. Rep. 460, Holmes vy. Remsen. 20 John. Rep. 
229. 4 Wash. C. C. Rep. 232, Pierpoint et al. v. Graham. 
5 Pick. 28, Andrews v. Ludlow. 8 Pick. 63, Emerson v. 
Knower. 5 Greenleaf, Fox v. Adams. 6 Greenleaf, 395, 
Canal Bank v. Cox. 2 Paige Ch. Rep. 419. 

The counsel for the respondents quoted 3 Mass. Regs 517, 
Goodwin v. Jones. 4 Mass. Rep. 324, Boston v. Boylston. 
8 do. 515, Richards v. Dutch. 9 do. 350, Dawes v. Boylston. 
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11 do. 269, Stevens v. Gaylord. 3 Pick. 128, Dawes v. Head. 
2 Vesey v. Beame, 97. 5 Cranch, 289, Harrison v. Sterry. 
1 Gall. 428, Meeker v. Wilson. 13 Mass. Rep. 146, Ingra- 
ham v. Geyer. 5 Greenleaf, Fox v. Adams. 5 Mass. R. 
144, Widgery v. Haskell. 2 Pick. 129, Harris v. Sumner. 
5 John. Ch. 329, Leaving v. Brinkerhoof. 14 John. 459, 
Hyslop v. Clarke. 20 John. 442, Austin v. Bell. 4 Dall. 76, 
Burd v. Smith, 4 Mason, 227, Halsey v. Whitney, 4 Pick. 
267, Borden v. Sumner. 9 Wheaton, 616, Monte Allegre. 


Ware, J. The libellants derive their title from the assign- 
ment of Tobias Lord. If that assignment and the bill of sale of 
the third of August gave a good and indefeasible title to Watts 
& Pray, the assignees, they made one equally good to the libel- 
lants, and they must be considered as the legal and rightful 
owners of the share of the vessel that is now in controversy. If 
this court has jurisdiction over the subject matter in dispute be- 
tween the parties, that is, if it has jurisdiction to decide which 
is the rightful owner, it is not denied that the court may order 
the possession to be delivered to the party which has the right 
of property. And this depends entirely on the effect and valid- 
ity of the assignment of T. Lord. 

There were several preliminary questions raised and discus- 
sed at the argument, which must be disposed of before we can 
arrive at the merits of the case. In the first place it is contend- 
ed that the execution of the assignment is not proved by com- 
petent evidence. 

The deposition of R. C. Waterston and George Callender, 
two of the attesting witnesses, were offered to prove the deed. 
The deposition of Callender is objected to on the ground of in- 
terest, as proved by the deed itself, he having signed it as a 
creditor of the third part. In his deposition he states that he 
had released his interest ; and further that though he became a 
party to the deed under the belief at the time that he was a 
creditor, on an examination of his account he ascertained that 
there was then nothing due to him from Lord. He had there- 
fore no interest. The general rule is that, when a witness is 
objected to on the ground of interest, the party who makes the 
objection may sustain it either by examining the witness himself 
on the voir dire or by other independent evidence. He cannot 
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adopt both methods, but is confined to one. If he chooses the 
former, the objection may be answered by the testimony of the 
witness himself. But if the party making the objection prove 
the interest by evidence aliunde, this proof must be overcome 
by evidence independent of the testimony of the witness him- 
self. For his interest having been proved by evidence inde- 
pendent of his own examination, until this proof is overcome by 
counter-proof, he cannot be examined at all. Phillips’ Ev. 
101-2, Murray v. Marsh. 2 Hayw. 290, Peak’s Ev. 186, 
Mifflin v. Bingham. 1 Dall. 272. Bridge v. Wellington, 1 
Mass. R. 219. 

As the proof of interest arises from the deed, I am inclined 
to think, notwithstanding he testifies that he never had in point 
of fact any interest in the deed, that the release ought to be 
produced. But if the deposition of Callender be rejected, I 
think the deed is sufficiently proved by Waterston. He wit- 
nessed the execution of it by the parties of the first and second 
part, and of part of those of the third part, and this without 
proving the execution by all the creditors, is sufficient to bring 
the deed into the case. 

A question was also made, whether on the whole evidence it 
is satisfactorily proved, that the bill of sale by T. Lord to Watts 
& Pray, was executed as early as the 3d of August. The tes- 
timony appears to me to leave no reasonable doubt of that fact. 

It is further argued, that there was no consideration for the 
bill of sale. This was made in pursuance of the covenant for 
further assurances in the assignment, and to carry that into full 
effect. If there is a good consideration for the assignment, 
there is therefore a sufficient consideration for the bill of sale. 

Having disposed of these preliminary questions, we come to 
the case on its merits. ‘Two questions have been raised, and 
learnedly argued at the bar. ‘The first relates to the effect and 
operation of the assignment, supposing it to be good and valid 
in law. ‘The second calls in question its validity on the alleged 
ground, that it is fraudulent as against creditors. 

On the first point, it is contended that the assignor being a 
citizen of Massachusetts, and the assignment being for the ben- 
efit of creditors, the law of Maine will not allow to the assign- 
ment such an effect as would withdraw the property of the 
debtor from the attachment of a creditor residing there. The 
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principle, as I understand it, is, that the assignment of an insolv- 
ent debtor, having his domicile in a foreign jurisdiction, is valid 
to transfer his property lying in Maine ;— that the property 
vests in the assignees, liable however to be devested by the 
attachment of a creditor who has his domicile in Maine. In sup- 
port of this principle, the council for the respondents relies on 
the decisions of courts in this country, in relation to foreign ad- 
ministrators, in regard to the operation of foreign bankrupt laws, 
and also on decisions on the effect of assignments of insolvent 
debtors having their domicile in a foreign jurisdiction. 

It is a well settled principle of Jaw, that an administrator can- 
not by virtue of an authority, derived from a foreign jurisdiction, 
intermeddle with the property of the deceased person, on whose 
estate he administers, situated in another state. ‘To do this he 
must be clothed with authority, by the laws of the state within 
which he proposes to act. His right to represent the deceased, 
which he derives from the law, is conceded only where the au- 
thority of the law, from which he derives his right, is admitted. 
It is then said that the property being reduced into his possession 
by virtue of an authority derived from the local Jaw, the same law 
will retain enough of the fund to satisfy all creditors living within 
that jurisdiction, and transmit the surplus only to be distributed 
under the law of the deceased’s domicile. Though some of 
the cases support the doctrine to this extent, it cannot be said, 
when stated in these general terms, to be a settled principle of 
American jurisprudence. The subject was learnedly and ably 
discussed by the court in the case of Dawes v. Head, 3 Pick. 
128, and a strong disposition was shown to introduce an import- 
ant qualification into the rule. 

It is also a principle which may be considered as thoroughly 
incorporated into the jurisprudence of this country, that a for- 
eign bankrupt law cannot operate a transfer to his assignees, of 
the property of a bankrupt situated in this country. 5 Cranch, 
Hamilton v. Sterry. 2 Kent. Com. 330. The opposite doc- 
trine has been supported by the high authority of Chancellor 
Kent. 4 Johns. Ch. Rep. 460. But the decision in that case 
stands alone. 9 Pick. 315. All the other authorities are the 
other way. The doctrine is stated in the form of a maxim by 
Ch. Justice Marshall in Hamilton v. Sterry, and it seems to me 
to stand on a broad principle of universal law, too well estab- 
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lished in the jurisprudence of all nations, to be called in ques- 
tion. It rests on the general principle of the independence of 
nations. No principle can be more incontrovertible than this, 
that every nation has the exclusive legislative and judicial au- 
thority within its own territorial limits. A state which admits 
that the laws or the judgments of the judicial tribunals of any 
other power can control its own laws and the judgments of its 
own courts within its own jurisdiction, makes to that extent a 
surrender of its independence. It is on this principle that the 
judgments of courts have no authority beyond their own juris- 
diction; 10 Toull. Droit Civile Francais, No. 76— 93, and 
that administrators cannot represent the deceased beyond the 
jurisdiction from which they derive their authority. If in some 
instances the assignees of a foreign bankrupt have been permit- 
ted to represent the bankrupt, this has been an indulgence and 
has never been permitted to the prejudice of the citizens of the 
jurisdiction, by which it has been allowed. The practice of 
sending home the effects of a deceased person to be distributed 
under the law of his domicile, is not in derogation of this prin- 
ciple. ‘This is a rule of the jus gentium adopted by the muni- 
cipal law of all countries. But it is equally well settled that 
real property descends according to the law of the place where 
it is situated, and not by the law of the deceased person’s dom- 
icile. 2 Kent’s Com. 344. 

The case, however, of a voluntary assignment by an insolvent 
debtor domiciled in another jurisdiction, involves different prin- 
ciples from those which govern foreign administrations, judg- 
ments, and bankruptcies. In the latter cases it is the law 
which operates the transfer, in the former it is the will of the 
party. If it be admitted as a universal principle of the jus gen- 
tium that the public power of every nation is confined within its 
own territorial limits, and expires when it passes them, it is a 
principle equally well established that the owner has the dispos- 
ing power over his own property wherever it is situated. A 
contract clothed with the solemnities required by the law of the 
place where it is made, is valid every where, provided it is not 
repugnant to the principle of the independence of nations and 
does not derive its efficacy from the public power. 2 Kent’s 
Com. 364. Toull. Droit Civile Francais, vol. 10, No. 79, 
note. Without the acknowledgement of this principle, com- 

VOL. VITI.—NO. XVI. 37 
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merce could not be carried on between individuals of different 
nations ; it is admitted therefore in the jurisprudence of all civ- 
ilized communities. But where a contract is sought to be en- 
forced in a different jurisdiction from that where it is made, and 
the law superadds a virtue to the contract beyond what is ex- 
pressed by the act of the party, it will withhold a remedy for 
that part of the obligation which flows from the public power 
while it will enforce that which proceeds from the will of the 
party. This distinction may be illustrated by an example from 
the law of France. A contract made before a notary, and 
clothed with certain solemnities, gives to the creditor an hypo- 
thecary interest in the property of the party bound; but if en- 
tered into with these formalities in a foreign country and before 
a foreign notary, it will create no lien on the property of the 
debtor, because the hypothecation flows, not directly from the 
act of the party, but from the concurrence of the public power 
or public will with the private will of the debtor. 10 Toull. No. 
74. ‘The law separates that which is derived from the public 
power from that which comes from the will of the party. It 
preserves the one and annuls the other, holding the party to be 
personally bound by his contract, but his property free from the 
lien. Tried by this principle, if the assignment of the debtor in 
the present case is valid in Massachusetts, it is valid every 
where, and operated a transfer of his property wherever situated. 
For the transfer was made by the simple will of the owner, and 
not by virtue of the public power, as in the case of a bankruptcy. 

But the counsel for the respondent contends that the princi- 
ple is received with this qualification ; that the assignment shall 
not be supported to the prejudice of creditors, who have their 
domicile in the state where the property is found. This quali- 
fication is supported, and may be considered as incorporated 
into the jurisprudence of Maine by the decision in the case of 
Fox v. Adams, 5 Greenleaf. The judgment of the court in 
that case is placed on this precise ground ; so clearly and dis- 
tinctly, that it must be considered as settling the local law. In 
reply, it is argued that this rule of defensive or protective juris- 
prudence is strictly local, and though adopted by the local 
courts, is not binding on the courts of the union; that these 
courts may rightfully, in commercial questions, where it is so im- 
portant that the law should be uniform, consider all citizens of 
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the United States, as living under one jurisdiction. Whatever 
weight this argument might otherwise have, it seems to be an- 
swered in this case by the decision of the Court of Massachusetts, 
in Ingraham v. Geyer, 13 Mass. Rep. by which the same prin- 
ciple is established as the law of that State. 

Another objection is that the facts do not bring this case within 
the principle established by the decisions which have been relied 
upon. ‘The assignment was made on the 15th of July, and the 
further assurance by the bill of sale on the 3d of August. By 
these acts the property became vested in the assignees, liable only 
to be devested by the attachment of a creditor on the neglect of 
the assignees to take possession within a reasonable time after 
the arrival of the vessel in this country, she being at that time, 
at sea. She arrived at Kennebunk on the 7th of August, and 
the agent of the assignees took possession on the 8th. It has 
not been pretended that there was any unreasonable delay here 
imputable to the assignees. The property became, therefore, 
vested in them before it arrived in this State. In the cases of 
Ingraham v. Greyer, and Fox v. Adams, the property attached 
was within the jurisdiction at the time of the assignment. To 
hold that property which is already vested in the assignees, may, 
when it casually comes within another jurisdiction, be devested 
by the attachment of @ dissenting creditor, would be extending 
the operation of this principle farther than it has yet been car- 
ried. For it is to be borne in mind that Boston was the home- 
port of the brig where she was registered, so that her coming 
into Kennebunk must be considered as merely casual in the 
course of her business, and not a return to her home. It does 
not appear to me that this rule of local law, admitting it to be 
well established, applies to such a case. As these decisions 
constitute not so properly a rule of law as an exception to a 
rule, he that would avail himself of the benefit of the exception 
must bring his case strictly within its terms, or the court must 
enlarge the exception to take in his case. ‘To extend the prin- 
ciple of these decisions, so as to cover the facts in the present 
case, would lead to much embarrassment which would not be 
compensated by any equivalent advantage. It is allowing the 
domestic creditor’s priority a sufficient scope to enable him to 
defeat the transfer as to all property found within the jurisdiction 
at the time when the assignment is made. If the assignment of 
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T. Lord and the bill of sale afterwards made were good and 
valid, to transfer the title of this vessel against a creditor, not a 
party to the assigument residing in Massachusetts, I think they 
ought to be held valid to protect the vessel against the attach- 
ment of a dissenting creditor residing in this State. 

This brings us to the second point made in the argument ; 
whether the assignment is wholly void as against creditors, who 
do not assent to it, but choose to pursue their separate remedies 
for their separate rights. I should have been well satisfied to 
have avoided giving an opinion on a question, upon which the 
most enlightened tribunals of the country have apparently arrived 
at opposite conclusions, and on which the most learned judges 
have hesitated and paused in a painful suspense and conflict of 
doubt. But the question has been learnedly argued at the bar, 
and, in the view that I have taken of the case, it necessarily 
presents itself for decision. I feel it as a most sensible relief 
that my judgment will be reviewed by the appellate tribunal. 

By this assignment, Tobias Lord transfers all his property to 
his assignees in trust, first, to pay such of his creditors as should 
become parties to the assignment in the order in which they are 
classed in a schedule annexed to the deed ;—secondly, after 
paying these creditors, to pay the surplus to himself. The 
creditors who become parties to the assignment agree, in con- 
sideration of the provision made for them in the assignment, to 
release Lord from their respective debts. The release is incor- 
porated into the deed, so that the creditors are not permitted to 
take any benefit from the assignment without discharging their 
debtor, whatever may be the grade they hold in the preferences. 

The counsel for the libellant contends that the current of 
authorities sustains the validity of such an assignment, and par- 
ticularly that it is valid in the State of Massachusetts, where it 
was made. In the case of Halsey v. Whitney, 4 Mason, the 
Circuit Court, after a learned and elaborate review of the au- 
thorities, came, with some hesitation, to this conclusion. ‘The 
learned Judge who pronounced the opinion said that ‘ he yielded 
to what seemed to be the tone of the authorities.’ But in that 
case the court puts its decision wholly on the ground that such 
is the local law of Massachusetts, and intimates too clearly to 
admit of doubt, that if the local law were not apparently settled, 
but the question was entirely open, the general principles of law 
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would have led to a different result. ‘The case of Borden v. 
Sumner, 5 Pick. 265, was argued before the Supreme Court 
of the State in the same month, when Halsey v. Whitney was 
decided. ‘The assignment contained a similar condition. ‘The 
court sustained the plaintiff’s action on a different ground: but 
this question was argued by the counsel, and the court, in giving 
their opinion, say, ‘that they think this point has never been 
decided in that State, and that they reserve themselves on that 
important question until it shall be directly presented,’ p. 267. 
This decision, having been made after that of Halsey v. Whit- 
ney was known to the profession, merits the most deliberate 
attention. ‘The Circuit Court had inferred this principle not so 
much from the authoritative decisions of the courts as from the 
silent acquiescence of the public; not that it had been clearly 
settled or distinctly recognised by the judicial tribunals, but that 
it had slowly ripened into a rule of the common law of the State 
by usage and custom. When the Supreme Court of the State, 
with this decision before them, go out of their way to express 
themselves in these monitory terms on a question, which it was 
not necessary to decide, it cannot be considered as any thing 
less than a caution to the profession and to the public not to 
trust too implicitly to a practice, which, to whatever extent it 
may have insinuated itself into the usages of the community, was 
yet to be subjected to the severe and rigorous scrutiny of law. 

But it may be doubted whether this question is to be gov- 
erned solely by the law of the place where the contract is made. 
The assignment is assailed on the ground of fraud, and what is 
fraud in one place is fraud in another. The rules of fair and 
honest dealing are not local but of universal obligation and bind- 
ing every where. Cases between parties living under different 
jurisdictions, where there is an allegation of fraud, it would 
seem, ought to be governed not by any local rules of law, but 
by those general rules, which find a place in every system of 
just and equitable jurisprudence. ‘That national comity, which 
holds a contract, which is valid under the law of the place where 
it is made, valid every where, cannot justly be extended to pro- 
tect a contract questioned on the ground of fraud. 

But looking to the general and not the local law, we do not 
find this question settled by any general and uniform course of 
decisions. By the law, as it is expounded by the Courts of 
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New York, it seems very clear that such a condition will render 
the assignment void —14 John. 459, Hyslop v. Clark — 20 
John. 442, Austin v. Bell —5 John. Ch. Rep. 329, Leaving v. 
Brinkerhoof; while the reverse has been held in Pennsylvania — 
2 Binney 174, Lippincott v. Barker —4 Wash. C. C. R. 232, 
Pierpont v. Graham. 

In this State, though the case of the Canal Bank v. Cox, 6 
Greenleaf, looks very strongly like supporting the validity of 
such a condition, it is, as I understand, still considered as an 
open question. The case of Beach v. Viles, 2 Peters, before 
the Supreme Court of the United States, was a case of an as- 
signment impeached on the ground of fraud, and one of the 
grounds on which it was impeached was that it contained this 
clause of release. The decision went on a different ground, 
and the court avoided this question as one of doubt and diffi- 
culty. 

If the authorities leave the question in suspense, the elements 
of a decision must be drawn from the general and acknowledged 
principles of law as applied to the provisions of the instrument. 
A conveyance made for the purpose of hindering, delaying, or 
defrauding creditors in the recovery of their debts, is universally 
held to be void at common law. ‘The statutes of 13 and 27 
Elizabeth, are considered to be merely declaratory or in affirm- 
ance of the preexisting law. 2 Kent. Com. 505. It is an 
attempt on the part of the debtor to avoid the performance of 
his contracts according to their terms. An attempt to lock up 
his property from his creditors, so that they can never reach it 
to enforce payment but on such terms as he chooses to prescribe, 
would be so manifest an effort to defraud them, that two opin- 
ions could not be entertained on the subject. A conveyance of 
his property to trustees, which would keep it under cover and 
withdrawn from the reach of his creditors for a definite period, 
as for three or five or ten years, unless they would accede to 
such terms in favor of himself as he should dictate, would con- 
stitute another clear case, on which the mind could not hesitate. 
By following the same course of reasoning it seems just as clear 
that a transfer by the debtor of his property, which in its effect 
would delay the creditors’ remedy against his estate for an in- 
definite period, unless they would consent to accept a less sum 
than their whole debt in satisfaction, or consent to discharge the 
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debtor on different terms from those borne in their contracts, is 
a conveyance made to delay or defraud creditors. The object 
of such a conveyance is to coerce the creditor to discharge the 
debtor from his contract without his fulfilling its obligations. 

It may be said that every conveyance in trust for creditors 
interposes a delay and necessarily retards them in the prosecu- 
tion of their remedies. ‘This may be admitted to be strictly 
true. But when a debtor abandons his whole property uncon- 
ditionally to his creditors, and directs it to be equally and fairly 
distributed as far as it will go to extinguish his obligations, if a 
temporary check is interposed to the creditors’ remedies, it is 
only for the purpose of doing equal and impartial justice to all, 
as far as his means will enable him. If any creditor complains, 
the ground of his complaint must be that he is deprived of the 
opportunity of securing his whole debt at the expense of other 
creditors equally meritorious. He is prevented from making 
use of an advantage against other creditors, not from enforcing 
his rights against the debtor himself. ‘The law also allows the 
debtor a further power. It authorizes him to prefer one cred- 
itor to another though equally meritorious. ‘The creditor who 
is postponed cannot avoid the conveyance, because he may take 
what the favored creditors leave for him, and still pursue his 
remedy for what remains against the debtor. Whatever judg- 
ment may be pronounced in the forum of conscience on these 
preferences between creditors of equal merit, and entitled on 
the common principles of equity to equal favor, they are pro- 
tected and held valid in the forum of law. The debtor may 
prefer one creditor to another without assigning any other rea- 
son than his own pleasure, and his preference will be sustained ; 
but he cannot prefer himself to a creditor, nor can he compel a 
creditor to receive in satisfaction for his debt any thing short of 
the full amount due. Any act of a debtor of which this would 
be the effect if the act were carried into execution according to 
its intent is unlawful. 

Let us then try the present assignment by these principles. 
Tobias Lord transferred his whole property to Watts and Pray, 
in trust, for the purpose, first, of paying such creditors as should 
become parties to the deed in the order of preference established 
by the assignment. ‘Thus far it is admitted that he had a right 
to go. He had a right to lock up his property against any one 
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creditor for the benefit of all, and he had a right to determine 
the order in which his creditors should be paid out of the trust 
fund. 2. After paying these creditors a further trust is created 
to pay over the residue, not to his other creditors who decline 
assenting to the conditions of the conveyance, but to himself. 
In this assignment, therefore, he prefers himself to a dissenting 
creditor. It is true that the creditor may pursue this property 
in the debtor’s hands when it returns there, but in the meantime 
his remedy has been delayed. He had always a right to this 
surplus, but it has been kept from him and he has been delayed 
until all the trusts in the deed have been executed. ‘To main- 
tain the validity of such an assignment, we must maintain the 
proposition that a debtor may, by a conveyance in trust for 
creditors, keep from the reach of a dissenting creditor property 
of an indefinite amount for an indefinite period of time under a 
reservation in his own favor. Nor is this all, the creditor is not 
permitted to take any thing under the assignment, nor the chance 
of any thing, unless for the consideration of this possibility he 
discharges his whole debt. Such a conveyance with such a 
condition, appears to me to be a manifest attempt to coerce the 
creditors to discharge the obligation on other terms than those 
expressed in the contract. Such appears to me to be the pur- 
pose and intention of the conveyance, and no argument is re- 
quired to prove such an intent illegal. 

It is proper to remark that the respondent has not attempted 
to impeach this assignment by evidence dehors the instrument. 
He relies on the evidence to be found in its own terms; and 
when the validity of an instrument is questioned on the ground 
of fraud apparent on its face, the question whether it is fraudu- 
lent or not must be determined by a fair interpretation of its own 
provisions. It is a question of pure legal construction. We 
must collect from its terms what is to be its operation, and what 
is its intent. Is it lawful to be carried into complete execution 
according to the intent of the assignor, as that intent is discovered 
from a just interpretation of the terms of the assignment? ‘This 
is the true test. If thus carried into execution it would hinder, 
delay or defraud creditors, this is considered as the legal intent 
of the assignor. This is unlawful and the act is therefore void, 
for it is this legal intent to which the law looks. It is no answer 
of this objection of a fraudulent intent that the law will not per- 
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mit the debtor to carry his whole plan completely into effect ; 
that the creditor may have another remedy for which he is not 
indebted to the debtor but to the law. The law operates on 
the intent, and where the illegality of the intent is apparent on 
the face of the instrument it declares the act void. 

This is the doctrine of that part of the opinion of the court 
in the case of Halsey v. Whitney, in which the question is ex- 
amined upon the general principles of law, independent of the 
local usage of Massachusetts. ‘I am aware, that it may be 
said,’ and I am now repeating the words of the learned Judge 
who pronounced the opinion, ‘that the property may be reached 
by a trustee process, so that it cannot be absolutely locked up 
from his creditors. But the question can never be whether a 
remedy exists for the creditors, but whether the debtor has not 
endeavored fraudulently to delay or defeat them.’ p. 227. In 
another part of the opinion the court returns upon this doctrine 
and announces it in the most distinct and forcible terms. The 
question is not, I repeat it, and cannot be, whether there may 
not be some remedy for the creditors to intercept the surplus, 
but whether the intent apparent on the deed itself, be not to 
coerce them to a settlement by embarrassing or delaying their 
remedy. Such an intent is of itself illegal.’ p. 229. After 
the most careful examination that I have been able to give to 
the subject it appears to me that the doctrine of that case rests 
on a firm and solid foundation, and that the arguments of the 
court are conclusive. 

If this assignment on a fair construction of its terms is a con- 
veyance made to delay or defraud creditors, then only a defeasi- 
ble title was gained by the assignees, liable to be vacated on a 
seizure by legal process by a dissenting creditor. Whatever 
therefore was the title which they acquired in this vessel, it was 
not one which protected the property from the attachment of 
D. W. Lord; and the assignees could give no better title than 
they received. It continued the property of Tobias Lord to 
answer the demands of creditors not parties to the assignment, 
and the sale on the execution conveyed a good title to the claim- 
ant. The libel is therefore dismissed with costs. 


VOL. VIII.——NO. XVI. ” 
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ART. VI—THE STATUTE LAWS OF TENNESSEE. 
The Statute Laws of Tennessee, of a Public and General Na- 


ture, revised and digested by Joun Haywoop and Rosert 
L. Coons, by order of the General Assembly. Knoxville. 
T. F. S. Heiskell. 1831. 2-vols. 8vo. 


BracksTone has been characterized by Sir James Mackintosh, 
as ‘a great master of classical and harmonious composition, but 
a feeble reasoner and a confused thinker, whose writings are 
not exempt from the taint of slavishness.? There is a curious 
illustration of this last remark in the Introduction to the Com- 
mentaries, where the author professes to deliver the doctrine of 
the books respecting colonies. If the law really was as he states 
it to be, the codes of the States of this Union would be a medley 
of colonial and independent enactments, and customs of savages. 

In a case reported in 1 Salk.411, the King’s Bench decided 
that, in colonies planted by Englishmen in uninhabited coun- 
tries, all laws in force in England are in force there; that in a 
conquered country the laws of England, by mere conquest, do 
not take place; that the Jaws of an infidel country do not, by 
conquest, utterly cease, but only such as are against the laws of 
God ; and that in such case, where the laws are rejected or 
silent, the conquered country shall be governed according to the 
rule of natural equity. 

Upon this case, Blackstone builds the following theory. 
‘Plantations, or colonies in distant countries, are either such 
where the lands are claimed by the right of occupancy only, by 
finding them desert and uncultivated, and peopling them from 
the mother country ; or where, when already cultivated, they 
have been either gained by conquest or ceded to us by treaties. 
The first class of colonists carry with them only so much of the 
English law, as is applicable to their own situation and the con- 
dition of an infant colony; such, for instance, as the general 
rules of inheritance, and of protection from personal injuries. 
But in conquered or ceded countries, the ancient laws of the 
country remain, unless such as are against the laws of God. 
Our American plantations are principally of this latter sort, 
being obtained in the last century, either by right of conquest 
and driving out the natives, or by treaties.’ 
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The absurd, but legitimate, nay, inevitable, consequences of 
this theory, are that the Englishmen who drove out the natives 
and took possession of their country, became subject to the laws 
of its late savage occupants; that the common law of England, 
as such, had no allowance or authority amongst them; that the 
king might alter and change the laws of the Indians, but till he 
did, they remained in force, and were the rules of conduct for 
those who supplied the places of the savages. This doctrine 
seems to be founded upon the idea that the laws of a country 
have a kind of connexion with the soil, and constitute one of its 
permanent or inherent qualities ; and that whoever occupies the 
soil must be governed by the political and legal institutions of 
its former occupants, as they must submit to cultivate what it 
will produce, or to the constitutional influences of its climate. 
Hence, though the conquerors drive out the old occupants, one 
and all, this expulsion would not be an abrogation of their laws, 
but the conquerors, by a kind of fatal necessity, become the 
subjects of the institutions of the conquered. The dominion of 
the country is transferred, but it passes cum onere. 

It must be admitted, however, that it is undeniably true, in 
general, that the laws of a conquered country remain after the 
conquest. For a conquest only changes the sovereignty or ad- 
ministration. ‘The new sovereignty administers the laws which 
it finds, until it changes them, or substitutes others in their 
places. But though this is so generally, is it so universally ? 
When we say it is so generally, we predicate the doctrine of the 
majority of conquests, which but seldom go the length of ex- 
terminating, or even expelling the present inhabitants of a coun- 
try. ‘Those inhabitants generally remain, and, in time, coalesce 
with their conquerors. And for the very reason that they do 
remain, the conquest does not ipso facto abolish their laws. 
These laws retain their vigor, because a change of the hands by 
which they were administered does not destroy their adaptation 
to the situation, wants, interests, feelings, opinions, and habits of 
the people by and for whom they were enacted. They there- 
fore never cease to be binding, till the new sovereign, by an 
act of his supreme power, alters or annuls them. 

But because this is the law of nations, where a conquest does 
not amount to the extermination or expulsion of the ancient in- 
habitants, must it necessarily be operative, where there is an 
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actual driving out of the occupants, or where there is a cession 
and total removal of the former people, thus leaving the country 
absolutely destitute of inhabitants. If so, it is indeed to say 
that the artificial institutions of men become impressed upon the 
soil as inseparably as its qualities, or as atmospherical influences. 
So that whoever goes upon it, must submit to those institutions, 
as the visiter of the upas, if he will gratify his curiosity, must 
inhale the deadly gas which infects its neighborhood. Black- 
stone admits that, where a vacant country is colonized by Eng- 
lishmen, they carry with them such of the English laws as are 
suitable to their condition. But he lays down the law as though 
he thought that there was a difference in this respect, between 
a vacant and vacated, a desert and deserted country. Those 
who drive out the inhabitants, or acquire the soil by treaty, be- 
come subject to the laws of the abandoned country. ‘Those who 
are driven out, or cede and remove, leave their Jaws as an in- 
evitable incumbrance to the conquerors or purchasers. 

This doctrine was recommended to Blackstone by the politi- 
cal consequences that depend upon it— that as the common 
law had no allowance or authority amongst the colonists, who 
were subject to the laws of the Indians till the king altered 
them, so the king had power, in virtue of his prerogative royal, 
to give laws to the colonists without their consent, to tax them 
without representation, et alia enormia. But this slavish doc- 
trine is artfully concealed under a seemingly fair, but really in- 
complete enumeration of facts. To the proposition, that colo- 
nists are to be governed by the laws of the colonized country, 
and by such alterations of them as the king by his prerogative 
may make, two facts are indispensable conditions : First, that 
the country should be acquired by conquest or treaty: and, 
secondly, that the conquered or ceding people should remain in 
the country. But he could not have been ignorant that the latter 
of these facts did not exist even in a single American colony. 
In the case of Campbell v. Hall, Cowp. Rep. 204, Lord Mans- 
field quotes the opinion of Sir Clement Wearge and Sir Philip 
Yorke, to whom, in 1722,—the Assembly of Jamaica being 
refractory, — it was referred to know —‘ what could be done if 
the assembly should obstinately continue to withhold all the usual 
supplies.’ They reported, that ‘ if Jamaica was still to be con- 
sidered as a conquered island, the king had a right to levy taxes 
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upon the inhabitants ; but if it was to be considered in the same 
light as other colonies, no tax could be imposed on the inhabit- 
ants but by an assembly of the island, or by an act of parliament. 
What was at first a conquest ceases to be so, and consequently 
the king’s prerogative power of levying taxes, by the removal of 
all the conquered inhabitants. For when they emigrate, their 
laws go with them, and all the modifications of those laws made 
by the king in the exercise of his prerogative.’ Whether Jamaica 
remained a conques‘, says Lord Mansfield, or was made a colony, 
Yorke and Wearge did not examine. ‘I,’ he continues, ‘ have 
upon former occasions traced the constitution of Jamaica, as far 
as there are papers and records in the offices, and cannot find that 
any Spaniard remained upon the island so late as the restoration ; 
if any, there were very few.’ Though a country was at first a 
conquest, whether it continues so or not, depends upon the fact 
whether the conquered people remain or not at the time in 
question. But Blackstone asserts .hat the American colonies 
were bona fide conquests or purchases when he wrote; and was 
not ashamed, besides this mistatement of facts, of the ludicrous 
consequence, that the laws of the colonies were a medley of 
savage customs and royal enactments. In this, the ‘taint of 
slavishness’ is offensively strong. 

When the Roman laws were formed, and the study of them 
revived in Europe, after a long oblivion, they presented to their 
votaries a system perfect as a whole, symmetrical in its propor- 
tions, unbroken in its connexions and dependencies. It is curi- 
ous to imagine what figure the statute book of any State of this 
Union would make, that of Tennessee, for instance, if found in 
a future age, after an undisturbed repose in the closet of some 
library, for one thousand years. Not a title would be found 
complete. ‘Take that of Husband and Wife for example. Rules 
would be found prescribed for contracting and dissolving the 
relations ; for providing for the support of the wife out of the 
husband’s estate in case of his death, and how femes covert 
should pass their real estate. But none of the consequences of 
the relation as to the persons and property of the parties them- 
selves, or as to third persons, would appear. The whole would 
be a mystery. The finder might flatter himself, on reading the 
title page, that he had hit upon a treasure. But how he would 
be disappointed when, upon a critical examination, he should 
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find all imperfect, all in unintelligible disorder and incomplete- 
ness. He would conclude that the people to whom this code 
belonged, had not advanced beyond the first steps in the career 
of civilization. If, in this stage of his investigations, he should 
become acquainted with the fact, that Tennessee had been set- 
tled by colonists from Great Britain, he would conclude that 
these broken fragments of legislation might be perfected and 
explained by examining the code of the mother country. 
Should the classical pages of Blackstone now fall into the hands 
of our antiquary, he would be there instructed, that the common 
law of England never had any allowance or authority in the 
British American colonies; but, on the contrary, that as those 
colonies were conquests or purchases from the aborigines, the 
laws of the conquered or ceding people remained in force over 
the new settlers. The astounding fact would then burst upon 
him, that the deficiencies of the statute book must be supplied 
by collecting the unwritten laws of the savages. Here he would 
abandon the investigation in despair, or as unworthy of a rational 
inquirer. 

Nor would the disgust of Judge Haywood and Mr. Coobs 
have been less, we may suppose, if they had been compelled to 
throw into order and make a consistent whole of the customs of 
the Yamasees, the Congarees, the Catawbas, the Cherokees, 
and the enactments of the proprietory, royal, and independent 
governments of North Carolina, and those of the territorial and 
state governments of Tennessee. For, by the act of 1825, 
which gave birth to the book which stands at the head of this 
article, the legislature of ‘Tennessee directed that, there should 
be appointed ‘two persons learned in the law, to revise and 
digest all the statutes of Tennessee and North Carolina then in 
force, and of a public nature, in such manner, that where there 
are several statutes upon the same subject, the whole may be re- 
duced into one, in which shall be comprehended the provisions 
still in force contained in the said several statutes, with marginal 
notes of the dates of the passage of such laws as are considered 
in force.’ The legislature evidently did not agree with the 
classical commentator, in considering the Indian customs in 
force, for they have confined their revisers and digesters to the 
statutes of Tennessee and North Carolina. But to drop Black- 
stone’s slavish absurdity, let us pursue our purpose. 
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It cannot but strike every reader of the act of assembly just 
quoted, that the legislature of 1825, contemplated a noble de- 
sign. Nor can it be less apparent, we humbly think, to every 
examiner of the fruit of their project, that the design has not been 
fulfilled. The language of the act is not susceptible of two in- 
terpretations. It directs the digesters and revisers to reduce all 
the statutes upon the same subject into one comprehensive law. 
It was evidently not intended that the book should be used as 
authority until it should be reviewed by the legislature ; and the 
compilers were required to designate in the margin the date of 
each provision inserted in the new project, that the legislature 
might be enabled to determine readily that nothing had been 
omitted. ‘The dates have been faithfully inserted in the margin, 
and this is the only particular in which the authority given by 
the legislature has been pursued. ‘The digesters are in no dan- 
ger of having any excess in their execution of the power, de- 
clared void, but their escape from the other branch of the rule 
would be miraculous; for ‘where a man doth lesse than the 
commandment or authority committed unto him, there —the 
commandment or authority being not pursued — the act is void.’ 

The first volume of the book presents a confusion more un- 
intelligible, if possible, than the statutes at large." Nay, what 
lawyer or judge, in a case of ambiguity of language, would dare 
to advise or decide by a simple reference to the statutory pro- 
vision as it appears in the digest. The book exhibits exactly 
that kind of preliminary arrangement of the laws, which 
would have afforded the compilers some aid, in reducing the 
disjointed provisions of the statutes into comprehensive titles, the 
result which the legislature of 1825 manifestly intended, and 
clearly expressed. ‘The duty committed to the charge of the 
digesters, so far from being regarded as an occasion for money 
making, should have been seized by a lawyer as an opportunity 
to do more good in his generation, than would ever again pro- 
bably be presented. The preface to the book shows that the 
work of the compilers was unintelligible to the printer, and the 
legislature of 1829 was compelled to employ a gentleman to 
transcribe the whole work and compare it with the originals. 


* Scott’s edition of the Tennessee Statutes at large, is a work of very 
great merit in all the requisites of such a compilation. Its continuation is 
an object worthy of the particular attention of the legislature, and it ought 
not to escape them that Judge Scott is yet in full life. 








304 The Statute Laws of Tennessee. [Oct. 


Diligence and accuracy, method and fidelity, we have high 
authority for saying, are humble, but indispensable virtues of the 
compiler. And whoever undertakes the herculean task of re- 
ducing into comprehensive titles, the crabbed provisions of a 
multitude of statutes, will have much occasion to employ these 
virtues. Those who are totally destitute of them ought never 
to venture into such thorny paths. ‘To be neither diligent, nor 
accurate, nor methodical, nor faithful, is to want every requisite 
of such a labor. The book before us manifests the absence of 
all these virtues, or at least a neglect of their promptings. 

The method of the main body of the work is alphabetical, 
better than none, it must be granted, but certainly requiring no 
great exercise of the intellectual faculties to devise it. The 
matter of the titles is absolutely without method, and in place of 
the statutes on the same subject being reduced into one com- 
prehensive statute, the titles are a jumble of perplexed, confused 
and disorderly provisions, not having even the merit of an ar- 
rangement in the order of time. This is really provoking, be- 
cause the language of the act which required this digest is too 
plain to be misunderstood, and too imperative to be neglected or 
disobeyed. Did these digesters never perceive ‘the unspeaka- 
ble importance of natural arrangement in jurisprudence, by ren- 
dering the mere place of a proposed law in such an arrange- 
ment, a short and easy test of the fitness of the proposal?” If 
they did not, we can tell them that this is the very aid, above all 
others, that the act of 1825 required at their hands, and which 
they have been most chary in affording, to the great disgrace of 
their work. The book, in short, is just better than no digest, 
and we cannot but express our indignation at the manner of its 

* execution, which really does not meet the main object of the 
legislature. We have waited for abler men to perform the 
duty to the State of exposing this book, by comparing its 
execution with the requirements of the act of 1825, until we 
could hold our peace no longer. We shall now cease to 
remark upon it particularly, while we pursue the current of this 
essay. But as we have made this book the occasion of appear- 
ing in the Jurist, it is believed that what will follow, will have a 
constant relation to the design which the legislature, that pro- 
jected this book, had in view. 

The question of the utility of codification has, since Mr. Ben- 
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tham’s appearance on the stage, been warmly debated in Europe, 
et lis adhuc sub judice est. ‘This dispute, we suspect, arose, 
and has been kept up by a misunderstanding of the question. 
The controvertists, on either side, combating what neither would 
contend for or against, if they could but come to a parley, and 
settle the preliminaries of the tournament. To expunge the 
laws of any people, and to set to work to substitute a code in 
their place, consisting entirely of new provisions, is a project to 
the last degree utopian and impracticable. ‘To combine to- 
gether the written and unwritten laws in a system, or even to 
reduce several statutes upon the same subject into one, with the 
aid of a natural arrangement, might be of difficult execution, but 
when judiciously done, must necessarily contribute to the per- 
fection of legislation. Even though the unwritten laws should 
be the usages of a people in their infancy, and distinguished for 
nothing but their barbarous immaturity, it would be well to let 
people see the particolored monster in all its deformity. But if 
the unwritten laws alone composed a body of law, full, compre- 
hensive, adequate to the wants of a refined people, and already 
digested into a systematic code by the diligence of its professors, 
what possible harm could it do, to methodize the unwritten or 
statute laws upon the same plan? 

A speculative legislation, having no reference to the wants of 
the governed, is a gross practical absurdity, but a methodical 
arrangement of statutes is as far removed from this as possible. 
It would be only embodying what the condition and necessities 
of the people had already effected, but in an irregular and un- 
methodical manner, and at long intervals of time. In a body 
politic, where new laws are generated like noxious humors in 
the natural body, with morbid and unnatural activity ; where 
there is an absolute mania of legislation; and where every son 
of earth is an L. L. D. by instinct, method in the madness 
would be a positive antidote. It would enable successive gen- 
erations of legislators to find, with facility, what had been already 
effected for the wants of the state. As matters lie, at present, 
our legislators are in the condition of an ignoramus to whom the 
management of an apothecary’s shop, with mislabelled bottles, 
has been committed. Confusion, terror, and death are scattered 
all around. And while the bewildered people believe that some 
scourge of the human race stalks, with mysterious energy 
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amongst them, the whole mischief is concocted at the next 
corner, where mortar and pestle shine in gold-leaf. And the 
man of science is more sorely puzzled than the rest, because he 
finds the laws of nature reversed, and the most salutary pre- 
scriptions turned into instruments of death. If some friendly 
genius should arrange the labels according to science, the atmos- 
phere would be purified, for the book of formulas, the phar- 
macopeeia, would do the rest with unerring precision. 

To do this for the legislature, would be to present them with 
a faithful and naturally arranged digest of the statutes already 
passed. This, if performed in the most unintelligible of all 
methods, the alphabetical, would be a useful aid to the legisla- 
ture, though it might be little to the judiciary or tothe bar. The 
digest contemplated by the Tennessee legislature of 1825, was 
of a far higher order of merit. In that state either kind, but 
especially the latter, would be particularly useful to the legisla- 
ture, because legislation there has been so exuberant as to ac- 
cumulate a variety of provisions upon the same subject, having 
no common points of resemblance amongst themselves, except, 
generally, a distinguished want of precision and grammatical 
accuracy. z 

We do not complain of the multiplicity of the statutes, for this 
is an effect of the cause which has ameliorated the condition of 
mankind, and has led them up out of the Egyptian darkness of 
despotism or feudal tyranny. Prescribed rules, that is, laws, 
are few and simple in a despotism. Each case is disposed of 
according to the will of the judge. But it is not to be antici- 
pated that his will will continue the same till the same facts come 
before him between another set of litigants. A very wise and 
benevolent despot would make his people happy. Because he 
would be governed, in his administration, by the immutable 
principles of justice and equity. If such a successor could be, 
infallibly, found at every demise of such a ruler, despotism would 
be the best government. It would be the government of a good 
father of a family, wisely and benevolently disposed to the 
greatest good of his dear children. It is because no such rulers 
can be found, that it has been thought better that the people 
should take the power of the state into their own hands. But 
as they are obliged to commit the administration to bodies of 
magistracy, and those magistrates are as liable to err as our 
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despot, so they have endeavored to leave the magistrate no will 
of his own, but to substitute, in place of his, the will of the 
people themselves. Hence the legislature of a free state con- 
stantly endeavors to prescribe what shall be done or omitted in 
every supposable case. The people ought, therefore, never to 
complain of the multiplicity of their laws; for these laws are not 
made to restrain their natural liberties. ‘They are provided to 
check those, on every side, who have the administration, and to 
secure the natural rights of the people, as far as possible from 
infraction. They are made to limit those who rule, while they 
leave the ruled free to do whatever they may find in their hearts, 
not injurious to the good of the whole. Every right, therefore, 
that man, by nature, can possess, is secured by an enactment. 
Add to this, that every modification of those rights, as affected 
by the endless relations and connexions of society and civiliza- 
tion, must be secured by separate enactments. The volume of 
the statute book, therefore, is inseparable from freedom. 
Perfect liberty is the power to do what we will. Slavery 
is subjection to the will of another. The people, therefore, who 
desire to be free, must provide that they be governed according 
to their own will. Nothing is to be left to the discretion of 
others. The magistrates are only to be the executors of rules 
which the people themselves have prescribed.’ ‘These princi- 
ples are constantly at work in a republic. It is they which 
stimulate the exuberant legislation of which we have been speak- 
ing, but, of which, it would be paradoxical to complain. An 
anxious desire to make their rulers the passive instruments of 
their will is the master passion of a few people, and it manifests 
itself in laws without number, and in endless succession. A 
multiplicity of laws, therefore, we repeat, is inseparable from our 
condition. We are imperfect. None are perfect amongst us. 
Were there a caste in a nation more than humanly good and 
wise, to that caste ought the reins of government to be commit- 
ted. Were there an individual of that caste wiser and better 
than his fellows, and a succession could be kept up; to that in- 
dividual and his successors, would all men unite in thinking the 
government should be resigned. Angels would govern men 
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better than their own laws. But there is no intelligence or be- 
nevolence short of angelic, to whose will the powers of govern- 
ment should be committed. ‘The next best succedaneum is the 
will of the governed, for no other reason than that they are in- 
capable of willing harm to themselves. It would be contradic- 
tory to say that they could, because the legislators are them- 
selves the subjects upon whom the regulations of the state are 
to operate. For want of foresight they may do wrong, they 
may pass injurious laws, but the evil, at most, can be only par- 
tial and temporary. So soon as experience gives note of the 
wrong, it will be corrected. It is not pretended that passion and 
delusion may not generate acts of legislation partial and oppres- 
sive. But it is the province of the constituent assembly to pro- 
vide against these imperfections in the working of the machine. 
Imperfections to which every thing that depends for its action 
on the mind of man is constitutionally exposed. The political 
machine should be endued with a self-sustaining and correcting 
power, so that as soon as the most insignificant wheel stops or 
goes wrong, some antagonist spring or balance should impel it 
to its appointed routine. This we endeavor to do, by creating 
separate departments of administration ; giving to each a certain . 
share of the supreme power ; setting over all the rule of the 
constitution ; and leaving in the hands of the people the resi- 
due of all the powers, to be employed in correcting mistakes in 
the original construction. 

Multiplicity of laws, if an evil, cannot be corrected in a pop- 
ular government. For the laws, in such a government, are but 
the will of the governed manifested and declared. There is no 
cure for this, if it is a disease, but it may be prevented by taking 
away from the governed all liberty, and subjecting them to the 
will of a despot. The simple and intelligible task of a slave is 
obedience. To command is the complicated and perplexed 
office of the free. 

But the free expression of the popular will in the statute 
book is no evil, provided that will only remain permanent when 
once expressed, and distinctly and intelligibly communicated. 
The frequency of the expression is indispensable to liberty as 
new emergencies arise ; but it is certainly not less necessary 
that the expression should be clear and intelligible. But it 
can never be a security to liberty that the same rule should be 
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often reiterated, ever changing and never settled. Since the 
liberties of men are acknowledged, with us, to be inherent, and 
not to be derived from the grant of any earthly superior, there 
can be no occasion for oft repeated expressions of the popular 
will, as in the case of the reenactment and confirmations of 
magna charta. When a rule has been once given, it ought to 
stand as long as the circumstances remain which gave occasion 
to its enactment. Changes in the laws should be the effect of 
changes in the condition of the governed. The laws should 
be the faithful image of the physical, moral, and intellectual 
state of the people whose conduct they were made to regulate. 
If they were really true logical conclusions from the situation, 
wants, interests, feelings, opinions, and habits of the people, taken 
as premises, no better history of a people need be sought than 
the statute book. Now it is certain that no sudden changes, 
no invasions in the elements of social order, do take place, and, 
therefore, there should be a corresponding steadiness in the 
rules of law. 

Those who have no other pursuit before their eyes, but to 
show their wisdom in making laws, ought to consider that legis- 
Jative enactments are rarely proper till the governed have already 
generally acted upon the rule which is about to be prescribed, 
or rather written. In other words, nothing, except matters of 
mere form and arbitrary regulations, should ever become a 
written law, till it has already existed among the people as an 
unwritten rule of conduct. Whatever is agreeable to the nature 
and condition of any people, will become a usage among them; 
and the statute book should be a record of those usages. It 
sometimes happens that if the legislature is tardy in transferring 
to the statute book the usages of the people, the courts them- 
selves assume the functions of that department. This has fre- 
quently occurred in England, where society is divided into two 
masses, one of which, though inferior in numbers, has been 
greatly superior in political influence. There the will of the 
uninfluential majority, suppressed in the halls of legislation, has 
acted itself out in the courts, long before it could find its way 
into the records of parliament. So powerful indeed has been 
this silent working of the causes of the advancement of society 
in that country, that the courts, as every lawyer knows, have 
virtually repealed acts of parliament, as the statute de donts and 
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the statute of uses. This occurrence is not frequent with us, 
but examples are not wanting. For instance, our condition re- 
quired a short term of limitation. This the legislature of North 
Carolina made seven years. But they drew the law upon an 
English model; and as the subject upon which the English 
statute operated was actions and not rights, so our statute was 
made in form to operate on actions not rights. But the situa- 
tion of our people imperiously demanded that a fair possession 
should in a short period become a title. The legislature hesi- 
tated. The courts acted, and did not shun to declare that the 
legislature itself, which passed the act referred to, actually in- 
tended to act upon rights, not merely upon remedies. ‘The act 
to which we allude is that of North Carolina of 1715. After a 
long struggle the courts at last declared that seven years’ peace- 
able possession would give the possessor title to the extent of 
the boundaries mentioned in his deed, or color of title. This 
is against the words of the statute, and against the well settled 
English and American constructions of the words. But it has 
the saving virtue of being adapted to the condition of society. 
At last, but not till after the rule already existed, we may say, 
with strict propriety, in the unwritten code of the people, the 
legislature recognised and recorded it, in the Tennessee statute 
of 1819. 

According to these principles, the acts of the legislature are 
to be regarded in the light of evidence, conclusive and uncon- 
trollable, it is true, of the customs and usages which existed 
among the people at the period of their being embodied in the 
statute book. 

Where a constitution designates a body of legislative magis- 
tracy, it simply appoints those, who, if they transcend not their 
duty, are to ascertain, and reduce into precise and definite rules, 
the customs of the people, and who are to write them out, and 
promulgate them authoritatively. In a country governed by 
usages or unwritten laws, the judicial magistrate declares what 
the custom is, or, more accurately, he decides the question 
which the litigants have made before him, according to his 
opinion of the usage, and his decision, if his tribunal be of the 
last resort, is conclusive evidence of the usage. Though a 
legislature were composed of the wisest men of the State in all 
human knowledge, yet their wisdom would be null if their laws 
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should be made without reference to the nature and condition 
of the people for whom their labors were intended. ‘Thus 
Locke’s celebrated constitution of Carolina is only a monument 
of the utter futility of hypothetical (it does not deserve the 
name of theoretical,) legislation, —a lively memento of the 
singular preposterousness of attempting to form a people by 
laws. 

Natural liberty is the power to do whatever is not prohibited 
by the laws of nature. Civil liberty is what remains of na- 
tural, after deducting the restraints of society. ‘The amount of 
this last is determined by the form of government. It is great 
or small, in proportion to the established subjection of the gov- 
erned to the will of others. It is the greatest where the 
form of government leaves to the people the right and power 
of ascertaining for themselves the restraints which shall be im- 
posed on the natural liberty of the individuals who compose the 
State. ‘To have the law-making power appointed by, and ac- 
countable to, the people, is a great security for liberty ; but the 
manner in which the restraints of liberty are to be designated 
and published, is scarcely less important. 

In the first place, those restraints should never be the cause 
of loss or inconvenience to the citizen. By cause here is 
meant, ‘that which immediately precedes’ the loss or incon- 
venience, and to which, the loss or inconvenience is necessarily 
referable. The loss or inconvenience should be the effect of a 
transgression of a restraint, so that it might be referred to the 
transgression as a cause, or immediate antecedent. Hence the 
restraint should be prescribed ; for there can be no transgression 
where there is no prohibition. ‘The Jaw is not to be the cause 
of harm to the citizen, but the violation of that which has been 
already ascertained and sufficiently declared. 

In the second place, the law must not only be prescribed, 
that is, the restraint must not only be imposed, but it must be 
sufficiently done. ‘To this end, it is not enough merely to 
write down the rule and promulgate it; for besides this, it 
should be so done as to be unequivocal. If the words of the 
legislature are dark, ambiguous, or doubtful, it opens the door to 
interpretation, and makes it necessary for the judiciary to en- 
lighten the language, determine the meaning, ascertain the 
sense, of the legislature. In doing this, they truly exercise 
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legislative functions. They are declaring that intention which the 
legislature ought to have sufficiently done. This is to exercise a 
broad discretion, —and it would be miraculous if some citizen , 
should not, in the multifariousness of affairs, fall the victim to a 
rule, strictly ex post facto, —if the law, as declared by the 
court, should not be, to all intents and purposes, the cause of 
loss or inconvenience to him. 

Every art and science has its appropriate technical language, 





proportioned to the accuracy of which, are its advancement 
and degree of perfection. The superior exactness of the mathe- 
matics, does not result more from the simplicity of its subjects, 
number and quantity, than from the precision of its language. 
Such ought to be the language of the law. To have the use 
of this powerful instrument, is a high, but not an unattainable 
accomplishment. Whoever possesses it, can depict the objects 
of thought before the mind’s eye of the reader, just as they 
exist in his own mind. Not a lineament, however insignifi- 
cant, nor a tint, however imperceptible, would be wanting. 
‘His admirable style,’ — it is said of Hobbs—‘ seems to 
be the very perfection of didactic language. Short, clear, 
precise, pithy; his language has never more than one meaning, 
which never requires a second thought to find.’ What a code 
could not such a man write! ‘ By the help of his exact 
method, it takes so firm a hold on the mind, that it will not 
allow attention to slacken. He has so great a power of always 
choosing the most significant term, that he is never reduced to 
the poor expedient of using many in its stead. Perhaps no 
writer, of any age or nation, on subjects so abstruse, has mani- 
fested an equal power of engraving his thoughts on the mind 
of his readers. The greatest blessing that any nation could 
possess, next to virtue, would be a digest of their laws; being 
such as their situation, wants, interests, feelings, opinions, and 
habits, demanded, compiled according to a natural arrangement 
and exact method, and written, withal, in a language short, clear, 
precise, pithy, never having more than one meaning, which it 
would require not a second thought to find. This is possible, 
because what has been once attained to by man, can be reached 
again. It is evident that the most difficult part of such a work 
would be the composition of the laws. 'To devise suitable laws 
requires no great amount of original thinking, for, happily, they 
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are always suggested by the actual usages of the people. And 
a natural arrangement and exact method, the last ingredient, are 
surely within the compass of human ability. 

We are far from proposing a code to be constructed of the 
common and statute laws of any state, by the legislature at any 
of its ordinary sessions. ‘The legislature is composed of all sorts 
of men, called suddenly together, having, in general, no other 
qualification for codifying than a knowledge of the nature and 
condition of the people whom they represent. This is an im- 
portant and indispensable part of legislative knowledge, but it 
would be far from sufficient unaccompanied by other very dif- 
ferent accomplishments. When a suitable code shall be made, 
we expect to see it compiled by able and enlightened jurists, 
adding to a comprehensive knowledge of systems of law, all the 
knowledge of the wants of the people for whom their labors 
are designed, that has been combined in many successive legis- 
latures, as that knowledge is collected and embodied in the 
statute book, and in many volumes of judicial decisions made 
expressly to apply the common law to those people, so far as 
their circumstances have demanded and justified its application. 
In such a code, there would be no charlatanry ; no visionary 
attempts to form the people by law; no erecting of the statutes 
into a bed of Procrustes; no violations of the natural progress 
of society, and order of human affairs; no retrogradations, nor 
anticipations :— all would be adapted to the people and the 
time, and would be a true developement of the spirit of the na- 
tion. To attempt any of these things is to make war upon circum- 
stances, and to be wiser than time. 

For this kind of codification, the writer of this article is a 
decided advocate. It is exactly what he understands Justin- 
ian to have intended to effect ; since his institutions, digests, and 
code, contained not a new law, nothing, in short, but the imperial 
constitutions, and the answers and other writings of the ancient 
lawyers. ‘When we had arranged,’ says he, ‘ and brought into 
lucid harmony the hitherto confused mass of imperial constitu- 
tions, we then extended our care to the numerous volumes of 
ancient law; and have now completed, through the favor of 
heaven — wading as it were through a vast ocean —a work 
that might have been despaired of.’ This compilation ‘ has 
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since been the study of the wisest men, and revered, as law, by 
the politest nations.’ 

It seems strange, that an orderly arrangement of the existing 
laws of any people should find a single opponent among men 
capable of comprehending the subject. The friends, and ene- 
mies of codes, at least, might agree in the necessity of digesting 
the statutes of a state ‘in such manner’ —to use the language 
of the Tennessee act of 1825 —‘ that where there are several 
statutes upon the same subject, the whole may be reduced into 
one, in which shall be comprehended the provisions, still in 
force, contained in the said several statutes.’ 

We sincerely hope, that the legislature of Tennessee will not 
be deterred, by the feilure of their first attempt, from prosecut- 
ing the good work in which they have embarked, with that en- 
ergy and perseverance which will lead to success. And we 
would suggest to judges and gentlemen of the bar, as a sure way 
of reforming our statute book, that they form themselves into a 
society, and, afer agreeing, in a meeting of the whole, upon a 
plan of a digest, that its several parts be committed separately 
to the different members of the society, to be drawn up and 
submitted to the meeting of the whole. We do not enter into 
details, but we think such an association of the members of the 
profession, would serve to rescue it from the vulgar obloquy to 
which we are, in Tennessee, peculiarly exposed. The reform 
of the criminal law, made by the legislature of 1829, shows that 
the state is not without men, who are fully competent to the task 
of constructing a code worthy of its warlike fame, and of the 
age in which we live.’ It must be gratifying to Mr. Livingston 
to see, that though untoward accidents have retarded the com- 
pletion of the penal code, the preparation of which was entrust- 
ed to his charge by his adopted state, yet his labors have been 
duly appreciated, and have been signally useful in softening the 
rigor of the criminal laws in one, at least, of the neighboring 
states, and in improving the style of their composition. It is a 
rich reward of a life dedicated to a laborious profession, to have 
been chiefly instrumental in persuading one’s fellow men to 
sacrifice, upon the altar of the social affections, the smallest 
modicum of their inhuman prejudices, and to have introduced 
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into the criminal law this one provision —‘ that persons standing 
to the accused in the relation of parent, child, brother, sister, 
husband or wife, shall not be deemed accessaries after the fact, 
unless for resisting officers and others by force, or menaces, in 
the legal discharge of their duty.”". The impression made upon 
the mind of the writer by the arguments of Mr. Livingston upon 
this subject, in his plan of a penal code, presented to the legis- 
lature of Louisiana in 1822, will never be effaced. Indeed it 
seems astonishing that this relic of a barbarous, and even savage 
age, should be permitted to disfigure the codes of any people 
in the middle almost of the 19th century. 

In conclusion we say to all whom it may concern, that what 
has been done for the criminal law by the admirable statute of 
1829, was exactly what the legislature of 1825 intended should 
be done for every branch of the statute law. And it was con- 
templated, if there is meaning in words, that the digest and re- 
vision then provided for, should accomplish this most desirable 
consummation so far at least as method and arrangement are 
concerned. ‘The digesters were not, it is true, to introduce any 
new provisions, — that was to be left to the legislature, — but 
they were to touch the confused statute book with the wand of 
harmony, and out of a chaos they were to produce order. Jn- 
stead of which confusion has been worse confounded. 





ART. VII—LAW OF PRINCIPAL AND SURETY. 


A Practical Treatise on the Law of Principal and Surety, 
particularly with relation to Mercantile Guaranties, Bills of 
Exchange, and Bail Bonds. By Wittiam Tueosatp, 
Esq. of the Inner Temple. 8vo. pp. 290. London. 1832. 


Ir has long been a subject of surprise, not to say reproach, that 
while the two professions of physic and divinity in England have 
contributed their full share of well digested and elegant treatises 
for the use of students and professors in their respective sciences, 
the Law has produced an extremely small number of works 


* Tennessee St. of 1829, ch. 23, § 64. We refer to this statute, as a speci- 
men of what might be done, by the association we propose. 
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which have been worthy of a place in either of those classes. 
After naming Blackstone’s Commentaries, (which adopt Lord 
Hale’s arrangement of subjects) Jones on Bailments, and, 
recently, the admirable work of Mr. Stephen on Pleading, we 
are not aware of any one so conspicuous as to deserve particu- 
lar notice for those qualities, however meritorious in other re- 
spects. Mr. Evans (now Sir William, we believe,) the trans- 
lator of Pothier on Obligations, observes, in his introduction, 
to that work, (p. 81,) that ‘it cannot be pretended,’ that the 
study of the law in England had been conducted ‘upon the 
principle of considering it in itself as a liberal and general sci- 
ence,’ until the era of the publication of Blackstone’s Comment- 
aries ; the success of which work he justly considers as ‘ a con- 
vincing proof,’ that ‘ if the science of English law has not been 
often presented in an elegant form, the defect has not been oc- 
casioned by the nature of the subject.’ This learned writer then 
observes, that ‘it is to be regretted, that ‘ several other produc- 
tions, which, without affecting to challenge a competition with 
the admirable composition already mentioned [Blackstone] are 
very extensively calculated to promote the same desirable pur- 
poses, have not met with a reception proportionate to their merit 
and importance ;’ and he enumerates, as the works which more 
particularly call for this observation, the Lectures of Mr. Sulli- 
van and Mr. Wooddeson, Reeves’ History of the law, ‘ the 
pleasing’ Dialogues of Eunomus, and Yorke’s Law of Forfeit- 
ure; a truly meagre list of works in a most noble science, and 
a science of daily application—in a free government espe- 
cially —to the innumerable rights of property and persons which 
are the objects of civil society. We are sorry to be obliged to 
add, that during the period which has elapsed, since Evans 
published his translation of Pothier’s work, very inconsiderable 
additions to his select list have been made of works which have 
any strong claims to scientific arrangement and neatness of exe- 
cution. In general we may apply to the professed treatises, which 
have since appeared, what he says of the works on a particu- 
lar branch of the law — that they are the productions of writers 
who are yet ‘for the most part, at no advanced period of life ;? 
they are in fact, generally, mere ‘bead-rolls of cases,’ strung 
together, without examination or investigation of their principles, 
and in a method not quite so useful for the practitioner of ex- 
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perience as the common alphabetical order of a good Index or 
Digest, while to the student and the inexperienced they are 
almost useless, if not sometimes worse.’ 

The truth is, that in England the law has been more exclu- 
sively a mere trade than it has upon the continent of Europe ; 
and most treatises in it have been made as manuals of business, 
or the recipes of an art; it being considered of little conse- 
quence, whether he who uses them is acquainted with the prin- 
ciples of the law as a science or not. In the trade of the law, 
as in other trades, the mere practice, or knowledge of what has 
been done in past cases, is supposed to give a readiness sufficient 
for the ordinary business transactions of the trade. With this 
narrow view of the subject we have accordingly heard one of 
our own practisers seriously express the opinion, that the statute 
book and the reports of our own state would be a very sufficient 
library for a Massachusetts lawyer! If, however, as Sir Wil- 
liam Jones observes, ‘law be a setence, and really deserve so 
sublime a name, it must be founded on principle, and claim an 
exalted rank in the empire of reason; but if it be merely an 
unconnected series of decrees and ordinances, its use may re- 
main, though its dignity be lessened ; and he will become the 
greatest lawyer who has the strongest habitual or artificial mem- 
ory.* 

The English lawyers, accordingly, who are eminently busi- 
ness lawyers, seldom look beyond their own adjudged cases ; 
and, as a profession, taken together, (with some illustrious ex- 
ceptions) they are not much in the habit of examining, upon 
principle, the Jegal questions which come before their tribunals. 
Upon the Continent of Europe, on the other hand, where every 
university has its law Faculty, and where in courts legal prece- 
dents have not, as in England, a binding force, every case is 
thoroughly examined on principle ; and, by the comparative 
study of the laws of different countries, as happens in the study 
of comparative anatomy, philology, or any other branch of 
knowledge, the professors of the law have been men of more 


1 Of the recent compilations, we do not recollect a more shameless in- 
stance of the trade of book-making, than Chitty on Contracts, which con- 
sists, for the most part, of the marginal abstracts of cases copied verbatim 
from the reporters. 
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enlarged views than those of England, and have advanced the 
science of jurisprudence much farther. If we do not deceive 
ourselves, too, we think it may be said without arrogance, (and 
we certainly say it with all deference to the professors of the 
law in our mother country) that, in the United States, that law, 
which is the common stock of both countries, will be found to 
have been as much indebted for its advancement to the philo- 
sophical views and learning of American lawyers, during the 
last thirty years, as it has been to the profession in its native soil 
of England. In support of this opinion, we can, — as might be 
required of us, if we were addressing English professional 
readers, — cite English authority. The learned author above 
quoted does us the justice to remark —and the remark is at 
this day more unqualifiedly true than when he wrote —‘ that 
some valuable reports have been published [in America, ] which 
indicate a scientific and enlightened investigation of juridical 
questions, and which the lawyers of the mother country need 
not feel a disgrace in resorting to for assistance.’! The Court 
of King’s Bench, too, in a case decided at Easter Term, 1824, 
in which an American decision, Blight’s Lessee v. Rochester, 7 
Wheaton, 535, was expressly cited by counsel — the first one 
ever cited, we believe, in that court, —remark : ‘ It is a great 
satisfaction for us to know, that this our judgment is conformable 
to a decision of the Supreme Court of the United States of 
America upon a similar question.’ * 

But, whatever may be the value of American jurisprudence 
in the estimation of Englishmen, there can be no doubt as to the 
fact, that American lawyers are more in the habit of resorting to 
the works of foreign jurists than the common lawyers of Eng- 
land are. It is justly observed by an eminent jurist, who now 
fills a distinguished place in the highest tribunal of our country, 
that ‘the English common lawyers (it must be acknowledged 
with deep regret) have hitherto generally exhibited an extraor- 
dinary indifference to the study of foreign jurisprudence; an 
indifference as little reputable to their characters as jurists, as it 
is to their judgments as men.’ And the learned judge then cites 
the forcible and free rebuke —even at this day too true — of 


? Evans’s Pothier, Introd. 83, Amer. ed. 
2? Doe dem. Thomas v. Acklam, 2 Barn. & Cresw. 779. 
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Dr. Strahan, the translator of Domat’s Civil Law, for this indif- 
ference of his countrymen; which is well worth the attention of 
American lawyers, but is too long to be inserted here.’ If evi- 
dence were required of the justness of the learned judge’s re- 
mark in respect to American jurists, it may be seen conspicu- 
ously in his own able decisions, and in the arguments and 
opinions of the leading men of the profession in the United 
States, both on the bench and at the bar.* 

We have been led to these reflections upon the general man- 
ner of compiling law books in England, because the work now 
before us is, in some degree, an exception to the ordinary char- 
acter of them. It is evidently the result of very considerable 


? Story’s Comment. on Bailments, Pref. p. vii. 


* We cannot withhold our surprise at the extraordinary want of acquaint- 
ance with the most common books of the civil law and the writers upon it 
(or the literature of the law, as it is called by the continental writers) which 
the English lawyers betray, whenever they take occasion to refer to it, al- 
though they are three thousand miles nearer to its sources than we are. 
Evans speaks of Pothier’s Pandects much in the same way that we should 
mention the Ta Tsing Leu Lee of China. He observes, that the want 
of method in the Pandects may be in a great measure obviated by the more 
accurate arrangement of Domat; ‘and, I conceive, more particularly by the 
important labors of Pothier, in his edition of the Digest, of which I have 
never had an opportunity to obtain an inspection:’ (!) and again, of the 
same work he says—‘I regret my inability to speak from any personal ac- 
quaintance of a work, the merit of which must indisputably entitle it to a 
more extensive encouragement, and in consequence to a more general pub- 
lication.’ (!) Evans’s Pothier, Introd. pp. 59,87. But this want of acquaint- 
ance with the continental jurisprudence is still less excusable in English 
lawyers at the present day, than it was when the translation of Pothier was 
published. Yet we find, as a foreign journal observes, that Sir Edward B. 
Sugden, who undertakes to write about the Theodosian Code, in his letter 
to Mr. Humphreys, strangely supposes it to consist of a digest of the public 
laws and partly of the discussions of private lawyers; and Mr. Humphreys, 
on the other hand, in his letter to Sir Edward, as strangely observes — ‘I 
have searched the four folios of my Codex Theodosianus in vain’ — without 
being at all aware, that his copy was deficient by two volumes! Well may 
the foreign reviewer say, that there is scarcely a notary public in all Ger- 
many who would thus have written about the Theodosian Code. We have 
no want of respect for these learned writers, but their discussion forcibly 
reminds us of the current?anecdote of two men, one of whom made a bet, 
that the other could not repeat the Lord’s prayer; upon which the other 
immediately went through the Apostle’s Creed ; when the first, having pa- 
tiently heard him through, gave up and paid him the bet, with the grave 


remark —‘ you've won, but I did not believe before that you could have 
done it.’ 
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labor and thinking, the want of which last quality is one of the 
besetting sins of the English jurists. 

The work, it appears, contains the substance of a course of 
lectures on the Law of Principal and Surety, which the author 
was permitted to deliver by the ‘liberality of Mr. Amos, the 
learned professor of English law in the University of London,’ 
and of which a sketch was given in the Legal Observer. The 
author states it to have been one part of his plan ‘to divest 
every case, as much as possible, of technicalities and statements 
of procedure ;’ and he has not confined himself to the mere 
exposition of decisions ‘ without investigation into general prin- 
ciples,’ but has ‘endeavored to combine with it original eriti- 
cisms’ on questions of importance. 

The author divides his work into nine chapters — 1. Of the 
contract of surety. 2. Of mercantile guaranties or the simple 
contract of surety. 3. Of the interpretation of the words ‘ special 
promise to answer for the debt, default, or miscarriage of another 
person, and what cases are, or not, included in them.’ 4. Of 
the extent of the contract of surety. 5. Of the manner in which 
the obligation of surety may be extinguished. 6. Of the dis- 
charge of drawers and endorsers as sureties. 7. Of the princi- 
ples which regulate the liabilities and discharge of bail; and of 
the appropriation of payments. 8. Of the rights of the surety 
against his principal; and the rights of the surety with relation 
to the creditor. 9. Of contribution. 

We have already intimated, that Mr. Theobald’s work appears 
to be the result of labor and thinking ; and his introductory re- 
marks, embracing criticisms on the definitions of the contract of 
surety, as given by different authors, are proofs of this. He cites 
from Evans’s Pothier the definition of this contract, which, as 
translated, is said to be —‘a contract by which a person obliges 
himself, on behalf of a debtor to a creditor, to pay him either 
the whole or part of what is due from such debtor, and by way 
of accession to his obligation.” He then adds —‘ by Mr. Fell 
it is defined as follows—* A guaranty is a promise to answer 
for the payment of some debt, or the performance of some duty, 
in case of the failure of another person, who is in the first instance 
liable to such payment or performance.”’* Upon which our 


' Pothier, by Evans, n. 365. * Fell on Guar. p. 1. 
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author has the following criticism: ‘A person may accede as 
surety to other obligations besides those which are for the pay- 
ment of money, or other contracts besides those the principal 
parties to which are properly denominated debtor and creditor. 
And therefore the definition of Pothier, as it appears in the 
above translation [by Evans] is too narrow. But Pothier uses 
the word pay in the more extensive sense of the Latin solvere ; 
and débiteur and créditeur are susceptible of a corresponding 
application. The definition of Mr. Fell avoids this defect, but 
it contains an obvious pleonasm ; for, what is the payment of a 
debt, but the performance of a duty of a particular kind.’ 

This criticism of our author is supported by part of a text 
from the Pandects, cited at second hand, and without giving the 
reference, when the entire text from the original work itself, 
would more decisively have shown the force of the word in 
question : ‘ Solutionis verbum pertinet ad omnem liberationem 
quoquo modo factam,’ which should have been followed by the 
remainder of the passage —‘ magisque ad substantiam obliga- 
tionis refertur quam ad nummorum solutionem.’ [Dig. 46, 3, 
36.] To this he subjoins, for the same purpose, another pas- 
sage from the Pandects, which is so disfigured by a blunder (of 
his printer, we presume) as to be unintelligible: Solvere dici- 
mus eum qui fecit quod facere permisit [promisit]. Dig. 50, 
16, 202 [176]. We have adverted to these circumstances, of 
minor importance in themselves, merely to show, that the civil 
law, even at this day, is so little attended to by the common law 
writers in England, that they are in constant danger of commit- 
ting those trifling faults, which on the continent would be avoid- 
ed by the youngest practisers. 

The author’s own definition of the contract of surety is— 
‘when one person, to obtain some’ trust, confidence or credit 
for another, engages to be answerable for him;’ (p. 1,) which 
substantially corresponds with the definitions in the French Di- 
gests — ‘ A surety is the person who is answerable for the per- 
formance of a promise made by one or more other persons.’ 
Guyot’s Repertoire de Jurisprudence, art. Caution. 

This discussion of the definitions of suretiship is followed by 
the six corollaries of Pothier, stated in an abridged form ; at the 
end of which he makes a note, where he expresses his surprise 
‘that so sensible a writer as the translator of Pothier should have 


VOL. VIII.—NO. XVI. 41 
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had so inadequate an idea of the use and meaning of the defini- 
tion of the contract of surety and its corollaries, as is contained 
in the following remark,’ &c. (quoting Evans’ note on Pothier, 
n. 365, respecting caution or fidejussor, to which we refer the 
reader). We have extracted this remark for the purpose of 
adding, that at the time when Evans made his translation of Po- 
thier, he appears to have been but imperfectly acquainted with 
the language of the French law; and his translation should not 
be consulted without recurring to the original. 

In the second chapter, Mr. Theobald discusses some of the 
perplexing questions arising under the Statute of Frauds re- 
specting the consideration, and the agreement in writing, in a 
collateral undertaking for the debt of another. In the course of 
his remarks the case of Wain v. Warlters, 5 East. 10, which 
has occasioned so much embarrassment in the English courts, 
comes under review ; and the author has the following note upon 
the subject — which we insert, as well for the historical informa- 
tion respecting the origin of this celebrated statute, as for the 
notice of American decisions upon this branch of it : 


‘ By the case of Ash v. Abdy, published by Mr. Swanston (3 
Swanst. 664) from the MSS. of Lord Nottingham, it appears that 
the Statute of Frauds is a piece of patchwork ; which, indeed, 
might have been predicated of it, without historical evidence. It 
was brought by Lord Nottingham into the House of Lords, and 
there it received great alterations from the judges and civilians. 
But when the case of Wain v. Warlters was under consideration 
it was supposed that Lord Hale was its author, and upon this sup- 
position, Lord Ellenborough argued that its terms were to be con- 
strued rather according to their legal (i. e. technical) than popu- 
lar import. A more strange proposition can scarcely be conceived, 
than that acts of parliament are to be interpreted cabalistically, 
because eminent lawyers have assisted in the making of them. 
One consequence would be, that none but lawyers would under- 
stand them, and the public, whose conduct and concerns they 
were intended to regulate, would rarely be found to have com- 
plied with them, even when intending to comply with them; and 
this has happened in respect of guaranties, three-fourths of which, 
even when reduced to writing, omit the consideration. 

‘ Another argument of Lord Ellenborough’s in support of the 
new decision, was derived from the supposed etymology of the 
word agreement; aggregatio mentium. But this etymology im- 
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plies that mutual promises are necessary to compose an agreement ; 
and in this sense Plowden seems to have understood it; and Comyn, 
C. B., who translated it as “ a mutual assent to do a thing.” (Com. 
Dig. tit. Agreement (A. 1) ). But it is well settled that mutuality 
of agreement is not necessary, (see post, p. 15) but only a unila- 
teral agreement supported by a consideration. The etymology of 
Plowden, therefore, proves too much or nothing. 

* Another of his lordship’s arguments was drawn from the policy 
of the statute. This of course would apply equally toevery clause ; 
yet under the 17th section, which requires a memorandum in 
writing of all bargains for the purchase of goods above a certain 
value, a memorandum of one side of the bargain without expres- 
sing the consideration is held to be sufficient. The word bargain 
is regarded as equivalent merely to promise; but this distinction 
between a bargain and an agreement is unreal, for there is no 
bargain without an agreement, and, therefore, according to the 
argument in Wuin v. Warlters, there is no bargain in writing, 
unless the writing contains the consideration. 

‘If, said Mr. Justice Bayley, Saunders v. Wakefield, ‘ we 
are to hold that the consideration might be omitted in the written 
agreement, we should immediately let in fraud and perjury.’ But 
surely this danger is trifling compared with the nullification of 
three out of every four of this species of agreements. In Amer- 
ica, it seems, the most eminent judges have dissented from the 
modern rule, and adhere to the old construction by which a prom- 
ise in writing is held sufficient. (See Payne, v. Wilson, 1 M. & 
R. 710, note, (a).’ [7 Barn. & Cress. 423, 8. C.] 

It is a truly remarkable circumstance in the juridical history 
of England, that so late as the year 1804, Lord Ellenborough 
should have treated the Statute of Frauds (which Mr. Justice 
Lawrence thought ‘loosely penned,’) with so much deference, 
upon the mistaken idea, that it was the work of Lord Hale, who, 
as he justly observes, was one of the greatest judges that ever 
sat in Westminster Hall, and ‘ was as competent to express as he 
was able to conceive the provisions best calculated for carry- 
ing into effect the purposes of that law.” Lord Mansfield, 
more than forty years before (Mich. T. 1757) had expressed 
his opinion, that this was not probable, as the statute was not 
passed till after Lord Hale’s death ; and that ‘ it was brought in, 
in the conimon way, and not upon any reference to the judges.” 


1 Wain v. Warlters, 5 East. 17. * Wyldham v. Chetwynd, 1 Burr. 418. 
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This opinion of Lord Mansfield is now proved to have been well 
founded, by the case above cited by Mr. Theobald (Ash v. 
Abdy, 3 Swanst. 664,) in which Lord Nottingham says, ‘I had 
some reason to know the meaning of this law ; for it had its first 
rise from me, who brought the bill into the Lords’ House, though 
it afterwards received some additions and improvements from 
the judges and the civilians.’ After eminent English judges had 
thus asserted it to be the work of Lord Hale, it was natural that 
American jurists should so consider it; as was done in the 
masterly opinion delivered by the late Chief Justice Parker, in 
the case of Packard v. Richardson, 17 Mass. Rep. 133, where 
the English doctrine founded upon the case of Wain v. Warliers 
is most thoroughly reasoned down. 

In addition to the American decisions referred to by our 
author, as above, he notices particularly, p. 34, the case of 
Lawrason vy. Mason, 3 Cranch, 492. The author gives the 
following abstract of the case, with his comments upon it, which 
we insert as an instance to show, that he has at least examined 
his subject with attention, though he arrives at a different con- 
clusion from that of the court : 

‘The action was brought upon a letter addressed by the defend- 
ants below to Mr. James M‘Pherson, and by M‘Pherson given to 
the plaintiffs, to induce them to give him credit. The letter was 
as follows : — 

‘“ Alexandria, 28 Nov. 1800. Mr. James M‘Pherson, Dear 
Sir, We will become your security for hundred and thirty barrels 
of corn payable in twelve months.” Signed by the defendants. 

‘The declaration stated (in substance) that the plaintiff, rely- 
ing on the promise of the defendants, sold and delivered the corn 
in question to M‘Pherson, who never paid for it, of which the de- 
fendants had notice ; whereby the defendants became liable, and in 
consideration thereof promised to pay. The evidence was, that 
the agent of the plaintiff sold the corn in question on condition of 
M‘Pherson’s giving security, which he did by sending the agent 
the above letter which he had received from the defendants. Be- 
fore the corn was delivered, the plaintiffs called on the defendents 
and asked them if they were content to be M‘Pherson’s security, 
and after some hesitation one of them said, ‘“‘ he must be so as he 
had promised,” or, ‘‘ as his word was out, he would ;” or words to 
that effect. Upon demurrer to this evidence the Circuit Court 
gave judgment for the plaintiffs, and the Court above confirmed 
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the judgment; upon the latter occasion Marshall, C. J. delivered 
the opinion of the Court to the following effect : — 

‘“«'This action was grounded upon a note in writing, which 
was certainly intended by the defendants to give a credit to 
M‘Pherson. They are bound by every principle of moral recti- 
tude and good faith to fulfil those expectations which they thus 
raised, and which induced the plaintiff to part with his property. 
The evidence was clear that the credit was given upon the faith 
of the letter. Unless, therefore, there is some plain and positive 
rule of law against it, the action ought to be supported. In the 
case cited from Espinasse (Jordan v. Jordan, Espinasse, N. P. C. 
105,) the rule is laid down too broadly. If compared with analo- 
gous cases, it will be found to be considerably modified. Thus 
if money be delivered by A. to B., to be paid over to C., although 
no promise is made by B. to C., yet C. may recover the money 
from B. by an action of assumpsit. If it be said that in such a 
case the law raises the facts, and if the facts do not imply an as- 
sumpsit, no action will lie, it may be answered, that in the present 
case there is an actual assumpsit to all the world, and any person 
who trusts in consequence of that promise has a right of action.” 
I cannot help thinking, that in the English Courts the case 
would have been decided differently. For, 1. ‘‘ We will become 
your security,” is an expression which, of itself, rather imports 
a willingness to engage than an absolute. engagement; and 
being addressed to M‘Pherson, is a circumstance in corrob- 
oration of this construction. Assuming, therefore, the insufli- 
ciency of the letter, the case fails, because the other evidence 
which went to the extent of proving a promise to the plaintiffs was 
merely testimonial. 2. It rather appears that a Court of Equity is 
the proper court for a case of this kind, viewing the engagement 
‘‘as an assumpsit to all the world” through the medium of 
M‘Pherson. Properly speaking, the assumpsit was, if to any one, 
to M‘Pherson. In Tomlinson v. Gill, Ambler, 330, the defend- 
ant having promised a widow to supply the deficiency of her hus- 
band’s assets for the payment of debts, Lord Hardwicke thought 
the engagement could only be made good in equity, for that it 
was not made to the creditors. In Gregory v. Williams, 3 Mer. 
582, also, where the defendant promised Parker, the tenant of the 
plaintiff, to pay the plaintiff the rent due to him as Parker’s land- 
lord, and one objection to the suit was, that the parties ought to 
have gone to law and to have recovered as upon an undertaking 
in writing to pay the debt of another person, the Master of the 
Rolls said it might be a doubt whether the plaintiff could have 
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recovered at law upon this agreement, for the engagement is not 
made directly to Gregory the landlord. 3. The remark of Mr. 
Justice Gazelee, that the guarantie referred to in the text would 
enure to the benefit of those to whom it was delivered, scarcely 
supports the American decision, since it was made with reference 
to a guarantie not addressed at all; and which also, in its terms, 
was a complete engagement. 4. The counsel for the plaintiff in 
the American case evidently produced a considerable impression 
by comparing the defendant’s letter to a letter of credit. But if 
money is advanced upon a letter of credit, the credit is given not 
to the bearer, who is the recipient of the money, but to the cor- 
respondent: it is money paid at the request and to the use of the 
correspondent; who, therefore, is not “a security” (surety) as 
the defendants imported to be, but solely debtor.’ 

But we are admonished to bring our remarks to a close ; and, 
what we have already laid before the reader will be sufficient to 
give him a general idea of Mr. Theobald’s work. From the 
nature of the subject it is obvious, that this writer must have been 
anticipated in many things by the Treatise on Mercantile Guaran- 
tees, by Mr. Fell, who has examined some points more minutely 
than our author; among which may be mentioned the great 
question raised in the cases of Wain v. Warlters, and Lyon v. 
Lamb. In the distribution of his matter, however, Mr. Theobald 
has shown greater care, following substantially the divisions of 
the subject adopted by Pothier, in chapter sixth, part second, of 
his work on Obligations; from which also our author took his 
several corollaries already mentioned. But it must be admitted, 
that the work might have been still farther improved in the dis- 
tribution and selection of the materials. A work professing to 
be systematic ought not to tack together under the comprehen- 
sive head of ‘ Miscellaneous Points’ (p. 22,) various matters 
which with a little more time and labor might have been classed 
under an appropriate division or subdivision of the subject. But 
notwithstanding any minor blemishes of this kind, we consider 
the work as a useful addition to our stock of professional 
works. 
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ART. VIII—INFANTS’ DEEDS—VOID OR VOIDABLE. 


In the English Law Journal for 1804, p. 145, there isa learned 
dissertation on the second point in Zouch v. Parsons, 3 Burr. 
1794. The writer says, ‘The doctrine advanced by his Lord- 
ship (Lord Mansfield) in that case is, that it is the solemnity of 
the instrument, and not the semblance of benefit to the infant, 
which renders an infant’s conveyance votdable only ; and, 
secondly, that there is no difference in this respect between 
feoffments and grants and other deeds whose nature it is to con- 
vey an interest, and consequently that the grant, lease, and re- 
lease, &c. of an infant, where there is no semblance of benefit, 
is not void in point of operation but roidable only. Now (says 
the writer) on the other side it will be contended that the gen- 
uine conclusion which the authorities in the books sanction is 
that it is the semblance of benefit to the infant which renders 
his conveyance voidable only; and that the only exception to 
this is the case of a feoffment made by an infant in person, and 
therefore that the grant, lease, and release, &c. of an infant, 
where there is no semblance of benefit, are, in point of operation, 
totally void.’ 

The writer insists that the passage cited by Lord Mansfield 
from Perkins, s. 12, has a reverse meaning from that adopted 
by his Lordship: that Perkins did not, by the words gifts, 
grants, or deeds, mean the instrument of conveyance, but the 
act itself — because, from his speaking of gifts, grants, and deeds, 
‘by matter in deeds or in writing’ it is clear that he alludes to 
an act which may be either in writing or not, and consequently 
he cannot mean a conveyance, nor be taking a distinction be- 
tween the solemnity or want of solemnity in the instrument 
which records the transaction. The distinction taken by Per- 
kins in the words, ‘ which do not take effect by delivery of the 
infant’s hand, is, that where the substance or thing itself, as the 
land in case of livery of the seisin by the infant in person, is 
delivered by the hand of the infant, such act is voidable only ; 
but where the substance contracted for or thing itself, is not, 
either in point of fact or by the particular instrument of convey- 
ance, capable of manual transmission, as where there is a grant 
of rent or any other incorporeal hereditament, or where there 
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is a conveyance by lease and release, or other instrument where 
livery is not made, that in such cases the act is totally void. 
And he cites, in confirmation of this view, Perk. s. 13; Sheph. 
Touch. 232, 233; Finch’s Law, 102; Moore, 105, point 7th ; 
26 Hen. 8, 2; Brook. 600, pl. 1. And he further contends 
that there is no difference between powers of attorney and other 
deeds, and relies on Perk. s. 13; 3 Mod. 296; 1 Ld. Ray. 
213; Finch. Law, 102. 

As to the case cited by Lord Mansfield from Brook. Dum 
fuit infra etatem, pl. 1, from 46 Edw. 3, 34, he contends that 
the meaning is not that the deed was not void in operation, but 
that the delivery was not void—for a deed may be void in 
operation and yet the delivery good. That the true meaning 
of Brook. was that the deed was not void so as to enable the 
party to plead non est factum, but that he must plead the special 
matter, and so avoid it. But that it merely applied to the mode 
of pleading, in this and other like cases where a distinction is 
taken between void and voidable deeds — and so it was consid- 
ered in Whelpdale’s case, 5 Co. 119; 1 H. 7, 15; Thompson 
v. Leach, 3 Mod. 296; Ld. Ray. 313; Perk. s. 13. 

As to the citation of Lord Mansfield from Litt. 259, it is 
contended that it is nothing to the purpose —as Littleton was 
not alluding to any distinction between void and voidable — 
and his language applies equally to all cases. And this is con- 
firmed by the opinion of Littleton himself in 18 Edw. 4, 3, that 
all the deeds of infants are not merely voidable ; but at least 
some are void. The citation of Lord Mansfield from 2 Inst. 
673, looks against him. 

As to the distinction of Lord Mansfield between the deeds of 
infants and feme coverts, that the former are voidable, the latter 
void, it is contended that admitting the distinction, it is grounded 
on this, that a feme covert hath no capacity at all to grant, and 
to every grant there must be a capable grantor and grantee ; her 
deed in the eye of the law is no deed. But incase of an infant, 
there is a grantor and grantee capable to make a deed; but the 
grant becomes ineffectual from the latent defect of infancy ; 
which should be pleaded in order to avoid a deed good in point 
of form. And 1 Bl. Com. 442; Bro. Faits. 23, are cited. 

As to Perk. 154, cited by Lord Mansfield to show that if a 


first delivery take effect the second is void ; as in case an infant 
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make a deed and deliver it again as his deed this second delivery 
is void ; but it is otherwise in case of a feme covert’s deed — 
it is contended that it is by no means clear law, that there is 
any such distinction between the delivery of a deed by an in- 
fant and a feme covert, although the same doctrine is advanced 
in Shepp. Touch. 60, who cites Perkins and 2 Rolle 26, pl. 2, 
who cites no authority — and Perkins himself is without any 
authority, for the cases cited by him do not go to the deeds of 
feme coverts. And in 1 H. 6, 4, and 1 H. 7, 14, there are 
cases in which it is held, that there is the same law in the case 
of a feme covert as of an infant with respect to a second delivery 
of a deed. 

But admitting the distinction, the material point to be consid- 
ered is, in what sense the deed may be said to be voidable only 
and not void. It is contended that it is, because in point of 
form it is a deed, and therefore non est factum cannot be plead- 
ed, 5 Co. 119; but although non est factum cannot be pleaded, 
because it is good in point of form, yet it is void ab initio, as to 
all operation. The words used by Perkins, ¢ if the first delivery 
take effect,’ are important, for in case of an infant the first de- 
livery does take effect, because there is a person to deliver; but 
in case of a feme covert, it does not take effect, because she is 
civiliter mortua. And that this is the true sense is confirmed 
by Sheph. Touch. 60, who cites 5 Co. 119, and 2 Rolle. 26, 
pl. 8, pl. 10. See also as to this point Bro. Traverse sans ceo. 
59, 1 H. 7, 14, Bro. Dett. 135, 8 H. 6, 7, per Martin, 8 H. 
6, 22, per Godred, 1 H. 6, 4, 1 H. 7,14. Admitting, there- 
fore, that whether the deed is void or only voidable doth de- 
pend upon the delivery, (which the writer says he admits without 
hesitation), he contends that whether that deed hath any opera- 
tion or not, depends not upon the delivery, but upon the matter 
and contents, whether for the benefit of the infant or not. 

As to Lord Mansfield’s assertion that there is no sufficient 
authority to support the position, that leases made by an infant by 
deed, upon which no rent is reserved, are absolutely void, it is 
contended that Humphreyston’s case, 2 Leo. 216, S. C. Moore, 
103, is directly in point. So Lloyd v. Gregory, W. Jones, 
405, and 2 Cro. 502, 2 Rolle. Faits, pl. 6, Lett. I., Thompson 
v. Leach, 3 Mod. 296, Raym. 313, affirmed in Dom Pr. Show, 
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Parl. Cas. 150. And the writer strenuously contends in this 

last case, that the decision that the deed was void, and not 

voidable merely, was absolutely essential to that determination. 
s. 





ART. IX.—WRIT OF RIGHT. 


Messrs. Eprrors. I read with much interest the letter of 
Abram Holmes, Esq., published in your last number, ‘on the 
nature and use of a writ of right;’ but as 1 have not been able 
to concur in the result to which his inquiries have led him, I 
ask leave to state some of the reasons of my dissent. His 
candor will, I have no doubt, excuse my presumption in under- 
taking to controvert his opinions upon a subject in which neither 
of us can feel any interest but what arises from an attachment 
to our professional studies, and the love of investigating truth. 

Mr. Holmes maintains that a party who is barred in a writ of 
entry cannot afterwards support a writ of right, unless he has ‘a 
title or‘evidence which he could not have the benefit of in the 
former action.’ There is, 1 apprehend, an ambiguity in the 
word ‘title,’ or an inaccuracy in the use of it, which has led to 
some confusion and error in the argument. A writ of right 
never is, and never can be brought upon the same title as a 
writ of entry, in the strict and proper sense of the term as here 
used. The writ of entry is founded on the right of possession ; 
and that is the title by which the demandant claims the land ; 
and if he does not prove this right of possession, he fails in the 
action, although he may have the right of property. If he 
afterwards brings a writ of right for the same land, this second 
action is founded on the right of property; and if he makes out 
that title, he will recover the land. 

It is therefore a contradiction in terms, to speak of a writ of 
entry and a writ of right as being founded on the same title, in 
this sense of the word. Mr. Holmes, probably, in some part 
of his argument at least, must have used the word in a popular 
and more general sense, as embracing the deeds, and the facts 
of possession, heirship, &c. which are considered as constituting 
a man’s title to land. For example, if a man brings a writ of 
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entry on his own seizin within thirty years, and upon a trial on 
the general issue, he produces a certain deed purporting to 
convey to him the premises, and a witness to prove the seizin of 
his grantor, and his own entry, and a verdict is found against 
him, and he afterwards brings a writ of right for the same land, 
on his own seizin within thirty years; Mr. Holmes asserts that 
the demandant cannot maintain this writ of right, unless he has 
some other title than the deed, and the seizin of his grantor, and 
his own entry, which he undertook to prove in the former 
action. ‘The title, in this latter sense of the word, would be 
the same in both actions ; and this, in the opinion of Mr. Holmes, 
would make the judgment in the first action a bar to the de- 
mandant in the second. 

It is evident that in this use of the word ‘title,’ it means 
substantially the same as evidence; that is, the conveyances 
and other facts laid before the jury to prove to them the de- 
mandant’s title to the land. Mr. Holmes accordingly couples 
the two expressions together, and requires that the demand- 
ant should produce in his second action some ‘title or evi- 
dence which he could not have the benefit of in the former 
action.” Here again, I apprehend, there is some ambiguity 
or inaccuracy in the language. ‘The word ‘evidence’ may 
mean the conveyances and the testimony laid before the jury ; 
or it may be used with reference to the point that is to be estab- 
lished on a trial, without regard to the medium of proof; that 
is, without regard to the documents or testimony by which that 
point is to be proved. ‘Thus when it is said, that a judgment 
in a former action is a bar to a second action, because the same 
evidence will support both; it is not understood that the same 
documents and witnesses must be introduced, and the same 
facts testified, in both actions; but that the same point, or the 
same result, which when satisfactorily proved would support one 
action, would in like manner support the other. For example, 
when trover was brought by the assignees of a bankrupt, for 
goods taken in execution after a supposed act of bankruptcy, 
and after a verdict against the plaintiffs, they brought an action 
of assumpsit against one of the former defendants for the price 
or value of the same goods, and it was held that the second 
action was barred, because the same evidence would support 
both actions, the court did not inquire who were the witnesses 
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on the former trial, or what facts they testified to. This was 
the case of Kitchcn & al. v. Campbell, in 3 Wils. 304, and 2 
W. Blacks. 827. The word ‘evidence’ in that case meant, 
proof that an act of bankruptcy had been committed before the 
seizure of the goods, and that the plaintiffs were assignees, &c. ; 
and if the plaintiffs should have offered to proceed to the second 
trial with an entirely new set of witnesses, and without producing 
any one who had been examined in the former action, they 
would still have been told that the evidence was the same in 
both cases. So in a writ of entry on my own seizin, any legal 
proof of my seizin and right of possession would constitute the 
‘evidence’ that would support my action, without regard to the 
documents or testimony by which that seizin and right of pos- 
session were to be proved. If I should afterwards bring a writ 
of right on my own seizin, the same evidence, that is, proof of 
my seizin and right of possession, would not support the action ; 
but the same documents and testimony would support it ; pro- 
vided they satisfied the jury that I had the right of property. 

When, therefore, it is said, that a judgment in a former ac- 
tion is a bar to a second, because they are both founded on the 
same title, and may be supported by the same evidence, the 
word ‘title’ must be understood as the ground or cause of ac- 
tion, and not the deeds or facts by which it is tobe proved; and 
the ‘evidence’ must mean the point to be proved, and not the 
testimony which is offered to prove it. If it were otherwise, a 
party could seldom or never maintain the plea of a former 
judgment in bar. He could not foresee, and prove, what evi- 
dence the plaintiff intended to introduce in the second action ; 
but he could prove (if the fact were so) by the record, or by 
proper averments and evidence, that the cause or ground of 
action was the same in both cases; and that the same evidence, 
that is, proof of the same right and of the same grievance, would 
support both actions. 

I will now endeavor to apply these principles to actions re- 
lating to real estate. Suppose that I bring an action of trespass 
against a man for entering and ousting me of land of which I 
was in possession; and he pleads that it was his own soil and 
freehold, and has a verdict against me; this establishes his 
right of entry at the time of the supposed trespass, and I cannot 
afterwards controvert that right. But though he had the right 
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of entry, I may still have had the right of possession ; and I may 
accordingly bring a writ of entry on my own seizin, and the 
former judgment will be no bar. If I fail in this second action, 
I may then bring a writ of right on my own seizin; and if I can 
satisfy the jury that I have the right of property, I shall recover 
the land, notwithstanding the two former verdicts against me. 
Now in all these three trials I may rely on the same facts and the 
same witnesses ; [ may produce no new document or evidence ; 
but I rely in each case upon a different title or ground of action ; 
I undertake to prove a different point; and though this is done 
from the mouths of the same witnesses, and from testimony of 
the same facts, yet the one action does not bar the other. 

If, in the case supposed, there had been a special plea in 
either of the two first actions, and an issue had been joined on 
some specific point, as, for example, whether a certain instru- 
ment was the deed of the tenant, and the jury had found that 
it was not his deed; he might estop me from alleging, or at- 
tempting to prove, in the after action, that it was his deed. This 
is the point established by the case of Outram v. Morewood & 
ux, cited by Mr. Holmes from 3 East, 346; and the same 
doctrine is recognised by the Supreme Court of Massachusetts, 
in 14 Mass. R. 241, and 17 Mass. R. 365. But if the deed 
had merely been produced in evidence in the two first trials, or 
either of them, and the tenant had succeeded in disproving it, 
without any thing on the record to show that it had been thus 
disproved, I might produce it again on the trial of the third 
action, and attempt to prove its execution and its validity, either 
by the same evidence that [ had formerly offered, or by any 
other evidence. 

This is not the accidental consequence of technical rules ; 
but the law has purposely provided, in the language of Lord 
Coke, ‘greater safety and remedy for matters of freehold and 
inheritance, than for debts or chattels;’ (6 Co. 7, Ferrer’s 
case ;) and accordingly, though, in general, a judgment in a 
personal action is a perpetual bar, because the law has provided 
no action of a higher nature for the same thing; yet when a 
man is barred in a real action, ‘he may have an action of a 
higher nature, and try the same right again, because it concerns 
his freehold and inheritance.’ This is the law, as established 
before the time of Lord Coke, and explicitly stated by him; 
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and I am not aware that it has ever before been controverted. 
In the case before mentioned of Outram v. Morewood, which 
Mr. Holmes mentions with such strong terms of approbation, 
Lord Ellenborough expressly recognises and adopts the doc- 
trine of Lord Coke in Ferrer’s case ; and Lord Chief Justice De 
Grey does the same in the case of Kitchen & al. v. Campbell, 
from which Judge Sedgewick quotes the passage which Mr. 
Holmes has transcribed, from the case of Kent v. Kent, in 2 
Mass. Rep. 338. The case of Kitchen & al. v. Campbell is 
reported in 3 Wils. 304; but the opinion that I now refer to is 
more fully stated in the report of the same case in 2 Blacks. 
827. This case of Ferrer, in 6 Coke’s Rep. is constantly cited 
and referred to by subsequent writers, as settling the law, that 
though in personal actions a man ‘ once barred is always barred,’ 
yet that in matters of freehold a man may bring an action of a 
higher nature, and try the same matter again. It is thus men- 
tioned in Viner, Bar A. pl. 20, and in Com. Dig. Action L. 
1, without any case cited to the contrary, or an intimation in 
either of those books that the law had ever been denied or 
doubted. It is cited in like manner in Doctrina Placitandi, 65 ; 
and the law is stated in the same way in Booth on real actions, 
86. In Blackstone’s Commentaries, (3, 193,) notwithstanding 
the doubts of Mr. Holmes as to what the learned author must 
have meant, it appears very clear that he understood the law to 
be the same as stated in all the other books before referred to. 
His language is, that ‘in case the right of possession be barred 
by a recovery upon the merits in a possessory action, or by the 
statute of limitations, a claimant in fee-simple may have a mere 
writ of right.’ In short, I have not been able to find any book 
in which this case of Ferrer has been overruled, or in which the 
law as there stated has been in any way questioned. 

Mr. Holmes quotes also some passages from Jackson on Real 
Actions, as showing that a writ of right will not lie after judg- 
ment in a writ of entry. But it is clear from the very language 
quoted by Mr. Holmes, that Judge Jackson understood that a 
man might maintain a writ of right, after a judgment against 
him in a writ of entry; and he states the same thing more ex- 
plicitly in page 15, of the same book. In the passage quoted 
by Mr. Holmes from page 283, the author appears to have in 
mind the distinction which I have mentioned at the beginning 
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of these remarks, between the title or right to the land, and the 
title on which the action is founded; and he is merely showing 
that the latter always is, and must be, different in a writ of right 
from that in a writ of entry, without any regard to the evidence 
by which it is attempted to maintain the two actions. 

The general principle on which Mr. Holmes relies, and on 
which his whole argument appears to be founded, is undoubt- 
edly well established ; to wit, that ‘ you shall not bring the same 
cause of action twice to a final determination ;’ but this rule 
cannot be applied and enforced, unless it can be made to appear 
to the court judicially that the second action is for the same 
cause as the first. It is not sufficient that the plaintiff has the 
same object in view, and that he intends to use the same evi- 
dence in the second action as in the first; if he sets forth a 
different title, or grievance, or other ground of action, in the 
second suit, he cannot be estopped or prevented from bringing 
it to atrial. It is accordingly not very uncommon to have two 
or even three ejectments brought to try the same title ; and in 
the case of Lord Bath v. Sherwin, (1 Prec. in Chan. 261. 1 
Bro. P. C. 266.) it appears that there had been five verdicts, 
in as many different actions of ejectment, in each of which the 
only question tried was the legitimacy of the Earl of Bath; and 
although the verdict in every case was in his favor, he could not 
prevent this repetition of vexatious suits by any plea in the 
courts of common law, and was driven to a bill in chancery, in 
which the house of lords, upon appeal, finally granted an injunc- 
tion to restrain the adverse parties from any further proceedings. 
Mr. Holmes cannot disapprove more strongly than I do, the liti- 
gious spirit which would prompt to this repetition of actions, nor 
desire more earnestly to see some adequate means of restrain- 
ing it; but I state the facts only to show that the general rule 
on which his argument is founded, is not and cannot be univer- 
sally applied. In the case on which the present discussion 
arises, the law does not even propose to apply the principle ; 
but when a man’s freehold and inheritance are in question, it 
expressly provides for him a second action of a higher nature, 


to try again the right which he failed to establish in the inferior 


action. out 
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ART. X.—INSURANCE—SAILOR’S WAGES PAID TO CONSUL. 


A vessel on her passage from Europe to the United States meets 
with bad weather, and is forced to bear away for the nearest 
port, to refit. ‘There she is surveyed and found to be so much 
damaged, that she is condemned and sold for the benefit of the 
concerned. ‘The American consul compels the captain to pay 
the seamen three months’ wages extra, which he claims under 
the laws of the United States. 

The questions are, 

1. Has the consul a right to require such payment of wages? 

2. If he has, is it a charge to be borne by the owner of the 
ship, like common wages, or is it a charge, upon the property 
saved, in the nature of a general average upon all the property 
saved ? 

3. Or is it a partial loss, to be borne by the underwriter on 
the ship or freight, and if by either, which ? 

As a matter of general interest, | have considered these ques- 
tions, and, as at present advised, my opinion is as follows : 

1. The act of Congress of 28th February, 1803, ch. 62, s. 
3, declares, ‘ that whenever a ship or vessel belonging to a citi- 
zen of the United States, shall be sold in a foreign country and 
her company discharged, or when a seaman or mariner, a citi- 
zen of the United States, shall with his own consent be discharg- 
ed in a foreign country, &c. &c. the consul of the United States 
shall be authorized to receive from the master, over and above 
the wages of such seaman so discharged, three months’ pay.’ 
The case put falls directly within the terms of the law. The 
vessel was sold and her company discharged, and there is no 
qualification in the statute as to the circumstances of the sale, 
whether voluntary or occasioned by necessity. Nor is there 
any public policy in excepting cases like the present from the 
operation of the statute. The object is to procure the means 
of bringing our seamen home to their country. Before the 
act the expense fell heavily on the government; and the act 
throws the burthen upon the owner, whenever his own act or 
that of his agent occasions the sale or the discharge. Mer- 
chants themselves may be benefited by the return of sea- 
men, as it increases the competition for employment, and of 
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course lowers the common wages. But I put the case upon 
the words of the act; here, there is a sale made by the owner, 
for his own benefit ; and though it arises from the consideration 
that the vessel is not worth repairs, that is a question which the 
law does not look to. It is not a penalty imposed, but an addi- 
tional obligation to answer the return of the seamen. Unless 
public policy or inevitable construction obliges the court to in- 
troduce an exception, like the present, it ought not to be made. 
It may be a case of hardship on the owner ; but it is no less a 
case of hardship to turn the seamen adrift in a foreign country, 
without any means of support or for their return. The loss of 
the ship isa common misfortune, which deprives the seamen of 
the ability to earn their common wages, and the owner suffers 
no more in proportion than they. Public policy, in my opin- 
ion, ought to lean in this case for the seamen ; but the material 
consideration, after all, is, that the object of the act is thus most 
fully attained, and the public is relieved from the support, &c. 
of the seamen. 

2. The charge is not in the nature of a general average. It 
is not an expense incurred for the benefit of all concerned ; or 
for the farther prevention of the voyage. By the sale the voyage 
is broken up, and can be no further prevented. It is a burden 
imposed by the law upon the ship-owner, in consequence of his 
breaking up the voyage by the sale. The charge, therefore, is 
not to be borne by the underwriters as a genera! average. 

3. But the charge is a particular average. It is in the nature 
of a charge on the sale, like a duty or other burthen on the sale. 
Whether it is to be borne by the underwriter on the ship, or on 
the freight, may admit of some doubt. If the expense were 
incurred for the purpose of preventing the voyage, it would be 
like extra wages, and properly a charge on the freight. But I 
rather think it is a charge on the ship, and to be borne by the 
underwriter on the ship, as it is an incident to the sale, and it 
diminishes the proceeds received by the sale pro tanto. Still, 
however, the point is not without difficulty, and it certainly ad- 
mits of being viewed as a charge upon the underwriter on the 
freight. And if it is to be viewed as extra wages paid from 
necessity, in consequence of the common calamity, it is properly 
a charge on the freight. 
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Nore. In Dodge v. Union Marine Insurance Company, 17 
Mass. R. 471, the court were of opinion that in case of a sale 
from necessity, as in the present, the three months’ extra wages 
were not to be paid. But if payable at all they were not a 
general average, but a charge on the freight. S. 





ART. XI.—CASES DOUBTED!—ASSIGN MENTS. 


Tue recent decision’ in G. & I. Lord v. The Brig Watchman, 
in the District Court of Maine, has excited the attention of the 
profession. This decision pursues the doctrine laid down in a 
case decided in Connecticut, which we also propose to notice. 

The material facts in the Maine case, as stated, by the District 
Court are as follows : 

‘On the 15th of July, 1829, Tobias Lord was owner of one 
third part of the brig Watchman, and being then in insolvent cir- 
cumstances, made an assignment of all his property, including his 
share in this brig, to Francis Watts and S. C. Pray, in trust to sell 
and dispose of the same, and to pay such of his creditors as should 
become parties to the deed in the third part, in the order in which 
they are named in a schedule annexed to the assignment, and after 
paying them, to pay over the surplus to him, the assignor. There 
is a condition in the assignment that all creditors who become 
parties to it thereby released the assignor from all further claim of 
their demands. There are also covenants on the part of Lord to 
make further assurances to the assignees. In pursuance of these 
covenants, on the 3d of August following, Lord conveyed his third 
part of the Watchman by a regular bill of sale. The vessel was 
registered in Boston, the place of residence of the assignor, and was 


1 The doubts and queries suggested in this article are communicated by 
different correspondents, who are known to the editors, and who are presum- 
ed to have no other motive than an impartial investigation of the doctrines 
discussed. The weight of the suggestions will rest, of course, wholly 
upon the reasons given and the authorities cited. The editors do not, by in- 
troducing these doubts and queries, wish to be considered as responsible for 
the sufficiency of their grounds. They will take care that the style of the 
discussions, as far as any tribunals are concerned, shall be decorous and re- 
spectful; and endeavor to exclude the investigation of questions of local 
interest or trifling importance. 


2 A full report of this case will be found in the present number of the 
Jurist, p. 284. 
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at sea at the time of the assignment, and also at the time of the ex- 
ecution of the bill of sale. She arrived at Kennebunk Port, in Maine, 
on the 7th of August, and on the same day was attached at the suit 
of D. W. Lord, as the property of Tobias Lord. The agent of the 
assignees went on board and demanded possession of her on the &th. 
Some time after this, on the petition of the part owners of two thirds, 
she was delivered to them by a decree of this court on their filing a 
bond for her safe return, and sent on a foreign voyage. The as- 
signees joined the other owners in the voyage, paying their share 
of the outfits and taking their share of the return profits. D. W. 
Lord prosecuted his suit against Tobias Lord to judgment, and 
the Watchman having returned to Kennebunk, was seized on his 
execution by the deputy marshal and sold, and delivered 13th 
November, 1831, to William Lord. Before this time, that is, on 
the 14th Oct. 1830, the assignees sold the third which had been 
assigned to them, to G. & I. Lord, the libellants. 

‘ This libel was brought to recover the possession of the vessel, 
and to have the sale by the deputy marshal on D. W. Lord’s 
execution declared void.’ 

The points decided on this state of facts are the following : 

‘ By the law of Maine a general assignment by an insolvent 
debtor, who has his domicile in another jurisdiction, of all his 
property to trustees for the benefit of his creditors, will not protect 
his property found in that State, from the attachment of a creditor 
resident there. 

‘ But this rule applies only to property which is found within 
the jurisdiction of the State at the time of the assignment, and 
does not extend to property which is casually brought within the 
State after it has become vested in the assignees. 

‘ An assignment by an insolvent debtor of all his property to 
trustees, in trust for the benefit of such of his creditors, as should 
become parties to the assignment and release their debts, and 
after paying such creditors, in further trust to pay over the surplus 
to himself, is void as against dissenting creditors ; the legal oper- 
ation of such an assignment being to delay and defraud creditors.’ 

It is only the last of these points which we now propose to 
consider. 

The judge first asserts that the question whether such an as- 
signment is valid, is not settled in Massachusetts. This view 
of the law of Massachusetts, seems to us not to be correct. 

In Hatch v. Smith, decided in 1809, 5 Mass. R. 42, the 
validity of an assignment for the benefit of creditors which con~ 
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tained a release from the creditors, was sustained. It does not 
appear, however, that the counsel who objected to the assign- 
ment urged the provision for a release as affecting its validity ; 
and the court says nothing upon the question. Still as the as- 
signment was sustained by the court, the decision is directly ip 
favor of such a provision, though it is not certainly of the same 
weight as if this provision had been made the subject of special 
consideration. 

The assignment in Marston v. Coburn, 17 Mass. R. contain- 
ed a discharge from the creditors, as is evident from the Judge’s 
opinion, but neither the counsel nor the court appears to have 
thought it objectionable on that ground. 

In Andrews v. Ludlow, 5 Pick. 28, in 1827, and Lupton v. 
Cutter, 8 Pick. 298, in 1829, assignments were held valid, 
though they each contained a provision by which the creditors 
who became parties to it released their debts. It is true that 
the assignments were not objected to on this ground, but if the 
court had considered the provision as affecting their validity 
they would no doubt have declared them void. 

Here, then, are at least four cases in Massachusetts in which 
assignments, containing a release from the creditors, have been 
held valid. But in addition to these cases there are several 
others, in which the validity of various assignments has been 
contested by counsel and upheld by the court, in some of which, 
at least, from the mode in which the causes were brought before 
the court, as well as from the general practice of including such 
a provision in our assignments, there can be no doubt that the 
assenting creditors were required to discharge the debtor. 

If the decisions of the court of Massachusetts stood alone, 
without any extraneous support, we should consider the law of 
that State as distinctly settled. But besides the weight of au- 
thority arising from these decisions themselves, a greater weight 
is added from the fact, that it is the geperal practice in Massa- 
chusetts to embrace a release from the creditors in general 
assignments for their benefit. Owing to the great imperfec- 
tion of the law of debtor and creditor in that State, such assign- 
ments are very common, and in a large, and we have little 
doubt much the larger part of them, a release is inserted. 
We doubt whether during the last ten years a respectable pro- 
fessional man could be found in Boston or any of the large 














1832.] Cases Doubted—Assignments. 341 


commercial towns in the State, who would say that the validity 
of an assignment was rendered questionable by such a pro- 
vision. 

We think therefore that there is not sufficient ground for 
the District Court’s position —that the question is unsettled in 
Massachusetts. 

It is true that Mr. Chief Justice Parker, in the case of Bor- 
den v. Sumner, 4 Pick. 265, threw out an intimation, on which 
Judge Ware relies, that this question was unsettled. But when 
we consider, that two cases, at least, Andrews v. Ludlow and 
Lupton rv. Cutter, have since occurred, in which the court was 
bound to consider the question if the judges really regarded it 
as an open one, and in which they say nothing on the point, we 
cannot but consider these two direct authorities as of far greater 
weight in support of the release, than the previous cbiter dictum 
of the Chief Justice that he thought the question unsettled. 

The Circuit Court of the United States in the case of Halsey 
v. Whitney, 4 Mason, 206, after an elaborate examination of 
authorities by Mr. Justice Story, decided in favor of an assign- 
ment made in Massachusetts, containing a release by the cred- 
itors. In his opinion he says, —‘1 am free to say, that if the 
question were entirely new, and many estates had not passed 
upon the faith of such assignments, the strong inclination of my 
mind would be against the validity of them. As it is, I yield, 
without reluctance, to what seems the tone of authority in favor 
of them.’ 

It seems to us, that after this decision, the question could 
hardly be considered as unsettled in Massachusetts. As far as 
the jurisdiction of the district and circuit courts of the United 
States is concerned it would, on the contrary, seem to have been 
settled in Maine, New Hampshire, Massachusetts, and Rhode 
Island, the States comprising the district in which Mr. Justice 
Story’s court has jurisdiction. 'This would not, however, be a 
decisive objection to bringing the question again into discussion, 
in case serious doubts were entertained whether the Supreme 
Court of the United States would confirm the doctrine. Con- 
sidering the question as remaining open, the District Court pro- 
ceeds : 

‘ But it may be doubted whether this question is to be governed 
solely by the law of the place where the contract is made. The 
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assignment is assailed on the ground of fraud, and what is fraud 
in one place is fraud in another. The rules of fair and honest 
dealing are not local but of universal obligation and binding every 
where. Cases between parties living under different jurisdictions, 
where there is an allegation of fraud, it would seem, ought to be 
governed not by any local rules of law, but by those general rules, 
which find a place in every system of just and equitable jurispru- 
dence. That national comity, which holds a contract, which is 
valid under the law of the place where it is made, valid every 
where, cannot justly be extended to protect a contract questioned 
on the ground of fraud.’ 

But the Court says, in a preceding part of the opinion, —‘ If 
the assignment of T. Lord and the bill of sale afterwards made 
were good and valid, to transfer the title of this vessel against 
a creditor, not a party to the assignment residing in Massachu- 
setts, I think they ought to be held valid to protect the vessel 
against the attachment of a dissenting creditor residing in this 
State.’ 

One passage seems to imply that the validity of the assign- 
ment must be decided by the law of Massachusetts ; the other, 
that it must be decided by the general law. 

But we cannot assent to the doctrine that the validity of this 
assignment ‘ was not to be governed by any rules of local law, 
but by those general rules which find a place in every system 
of just and equitable jurisprudence.’ Whether the assignment, 
made as it was in Massachusetts, was valid against a creditor in 
Maine, seems to us a question to be decided either by the law 
of Maine or that of Massachusetts. The Judge had himself al- 
ready declared that this question was to be decided by the law of 
Massachusetts. We can see no reason why a question of tech- 
nical fraud, (for no one will pretend there was any moral tur- 
pitude in requiring a release from creditors,) should not be de- 
cided by the Jaw of Massachusetts as well as any other question 
respecting its validity. 

The Court thus looking at the general principles of law, as 
the proper guide for a decision, says, 


‘ By the law as it is expounded by the Courts of New York, it 
seems very clear that such a condition will render the assignment 
void —14 John. 459, Hyslop v. Clark —20 John. 442, Austin 
v. Bell —5 John. Ch. Rep. 329, Seaving v. Brinkerhoff ; while 
the reverse has been held in Pennsylvania—2 Binney 174, 
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Lippincott v. Barker —4 Wash. C. C. R. 232, Pierpont v. 
Graham.’ 

We cannot think that the question as to the effect of a pro- 
vision for a release in an assignment, even in New York, is so 
clearly settled as the District Court appears to consider it to be, 
or if it is to be considered as settled in that State, it seems to 
us it must be in favor of the validity of the assignment in question. 

The stipulations of the assigament in Hyslop v. Clark were 
of a peculiar character. And it does not appear, from any thing 
said in the case, that the court would have held the assignment 
invalid, if the provision for a release had not been connected 
with the other peculiar provisions. 

In that case property was assigned by Burnett & Henry to 
Hyslop & Campbell in trust, out of the proceeds first to pay a 
debt to Hyslop & Co. and then, if the other creditors of the as- 
signees discharged them, to pay them in full, or ratably if the 
proceeds were not sufficient, but in case the creditors, or any of 
them, refused to give a discharge, then the trust for the benefit 
of the creditors was to become void, and the whole of the pro- 
ceeds was to be paid to such of the creditors of the assignors as 
they might appoint. This assignment was very properly held to 
be void. But it does not appear from the case that the decis- 
ion would have been the same, if the assignment had directed 
the proceeds of the property to be paid to such of the creditors 
as should release the assignors, without the subsequent provis- 
ions declaring the trust void in case any creditor should refuse 
to give a release, and then giving the assignors a new power 
over the property. 

In Austin v. Bell the assignment contained a provision that in 
case any of the creditors did not become parties to it within the 
time limited, the assignees should pay to the assignors the pro- 
portion of such creditors. It is true that in this case the assign- 
ment contained a release from the creditors, but there is nothing 
in the opinion of the court from which it is to be inferred that 
they would have considered the assignment void if it had not 
contained the other provision. 

In Seaving v. Brinkerhoff the point decided was, that a con- 
veyance by debtors of certain Jands in trust for all their credit- 
ors who should come in and release their demands, is fraudu- 
lent. Kent Ch. says, ‘The particular provision in the deed, 
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that the creditors were not to be paid in proportion, &c. unless 
they should execute and deliver a complete discharge of their 
demands, was in this case rigorous, coercive, and unjust, for the 
deed only assigned the real property therein specified. It did 
not extend to all the property, real and personal, of the grantors, 
and non constat, they had no other property. They might have 
had other and sufficient property, both real and personal. ‘The 
land in question might not pay one fourth of the respective debts, 
and yet the creditors were not entitled to receive a cent, unless 
they relinquished the residue of their debts. The condition 
was oppressive, and without any color of justice in this case, 
inasmuch as the assignment was not general of all the property, 
but only of a specified part. A partial assignment upon such 
a condition is pernicious in its tendency, if it be not, (as I rather 
apprehend it to be) fraudulent in design.’ 

It is evident, from this passage, that though in the case before 
him Chancellor Kent considered a stipulation for a release ren- 
dered the assignment void, yet this was because the conveyance 
was of a part of the property of the assignees, and that if the 
assignment had been of their whole property, the provision would 
have been unexceptionable. Every sentence in the passage 
shows this to have been his opinion. ‘The provision in this 
case was rigorous, coercive, and unjust, because the deed only 
assigned the real property therein specified,’ intimating that if it 
had assigned all the debtors personal as well as real property, 
the provision would not have been unjust. ‘The condition was 
oppressive and without any color of justice in this case, inas- 
much as the assignment was not general of all the property, but 
only of a specified part;’ had the assignment been general, the 
condition would not have been oppressive. ‘It did not extend 
to all the property, real and personal, of the grantors ;’ imply- 
ing that if it had so extended no objection could be made to it. 
‘A partial assignment upon such a condition is pernicious in its 
tendency, and fraudulent in design;’ a general one would 
not be. 

That Chancellor Kent regarded the Jaw of New York in a 
far different light from Judge Ware, is apparent from what he 
says on the subject under consideration in the following passage 
of his Commentaries : 

‘It is admitted, that the debtor may indirectly exert a coer- 
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cion over the creditors through the influence of hope and fear, 
by the insertion of a condition to the assignment, that the cred- 
itors shall not be entitled to their order of preference unless 
within a given and reasonable time (for if no time, or an unrea- 
sonable time be prescribed, the deed is fraudulent) they exe- 
cute a release of their debts by becoming parties to the instru- 
ment of assignment containing such a release, or the execution 
of a separate deed to that effect.’ 2 Kent’s Com. 421 ; he 
cites Cheever v. Clark, 7 Serg. & Rawle, 510; Scott ». Mor- 
ris, 9 Serg. & Rawle, 123; Wilson v. Kneppley, 10 Serg. & 
Rawle, 439. Although Ch. Kent only cites Pennsylvania cases 
in support of the text, it is evident that he did not consider 
the law of New York as different, or he could not have failed 
to state it in this place. From the form of expression which he 
uses, it is manifest that he considered himself as stating a gen- 
eral principle of law which was recognised throughout the States. 

In the case of Nicoll v. Mumford, 4 Johns. Ch. R. 522, in 
which the assignment evidently contained a condition that the 
creditors should release the assignor, no intimation is given by 
Chancellor Kent, that he considered the provision exceptiona- 
ble. 

In the recent case of De Caters v. Le Roy De Chaumont, 
2 Paige, 491, an assignment of the debtor, which contained a 
provision for the distribution of the effects among such of his 
creditors as should come in and accept the provision made for 
them, and release the debtor from further claims, was carried 
into effect by the Court of Chancery in New York, without even 
an intimation, from the court or the counsel, that the provision 
for a release was objectionable. 

Judge Ware admits that the decisions in Pennsylvania are in 
favor of the validity of assignments which require a release from 
the creditors. He then proceeds: ‘In this State, though the 
case of the Canal Bank v. Cox, 6 Greenleaf, looks very strongly 
like supporting the validity of such a condition, it is, as I under- 
stand, still considered as an open question.’ It certainly does 
not appear to us that the question could be considered open in 
Maine. At the time when Maine was separated from Massa- 
chusetts the law of Massachusetts was considered by the pro- 
fession as settled, that such a condition did not vitiate an assign- 


ment. If this opinion was correct, the law of Maine must have 
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remained the same ever since the separation of the two States. 

In the case of Cox v. Adams, 5 Green|. 245, which was cited 
in the District Court of the United States, the reporter, in the 
abstract of the case, says,—‘ An assignment in trust for the 
benefit of creditors is not vitiated by a condition that the credit- 
ors shall accept the provision made for them in full of their re- 
spective demands.’ It is true that the case did not hinge upon 
this point, and the assignment, which was made in Massachu- 
setts, was held to be void against a person residing in Maine 
pursuing his remedy in Maine. But it is very evident from the 
opinion delivered by Mr. Justice Weston in the case, that the 
court did not consider the condition providing for a release as 
Vitiating the assignment. 

The case of the Canal Bank v. Cox, 6 Greenl. 395, which 
is considered by Judge Ware as still leaving the question under 
consideration open, appears to have settled it, as far as any de- 
cision can settle a point. Mr. Chief Justice Mellen, in giving 
the opinion of the court, says, ‘ Another objection made to the 
assignment is, that it provides for the discharge and release of 
the sureties and endorsers of Cox, [the assignor] as well as of 
Cox himself, from all liabilities. The very object of the assign- 
ment was to procure a release from his creditors on giving up 
his property for their use. No objection has been made to the 
assignment on account of this condition ; and in order to com- 
plete the discharge of Cox, it was necessary that a release 
should be given tothe endorsers ; otherwise, on payment of the 
debts by them, they would have a right of action against Cox, 
to compel a reimbursement ; so that instead of being completely 
discharged, he would only be relieved from his liability as prin- 
cipal, to the original creditor, and become immediately liable 
for the same amount to his endorsers. Besides we do not per- 
ceive what interest the plaintiffs have in the release which the 
assenting creditors have given to Cox and his sureties ; or why 
the extensiveness of such release should be considered as hav- 
ing any operation upon their rights. It is a subject with which 
they have no concern whatever.’ Here both the counsel 
and the court take it for granted that the provision for re- 
leasing the assignor himself, does not invalidate the assign- 
ment; and the court decides that the release extending to the 
endorsers and sureties of Cox does not affect the instrument. 
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If the provision for releasing the assignor was objectionable, the 
provision for releasing his endorsers and sureties would be at 
least quite as much so. If the provision for releasing the sure- 
ties did not invalidate the assignment, a fortiori that for releas- 
ing the principal would not. Can the question under consid- 
eration, after this decision, be considered an open one in Maine. 

Judge Ware proceeds, ‘ The case of Beach v. Viles, 2 Peters, 
before the Supreme Court of the United States, was a case of 
an assignment impeached on the ground of fraud, and one of the 
grounds on which it was impeached was that it contained this 
clause of release. The decision went on a different ground, 
and the court avoided this question as one of doubt and diffi- 
culty.” The case of Beach v. Viles was in relation to an 
assignment made in Massachusetts; and therefore shows that 
the Supreme Court of the United States considered the law 
upon this point as settled in Massachusetts. Judge Story, 
who delivered the opinion of the court, it is true, says, that 
if the questions presented by the case had not been decided 
by the Massachusetts Court, ‘ we should have much difficulty in 
coming to a conclusion upon some of the points.’ But there is 
nothing in the report of the case from which we can infer, that 
one of these points was the effect of the clause of release upon 
the assignment, or even that the provision was objected to by 
the counsel. It is, however, certain that the assignment in 
question in the case of Beach v. Viles contained a provision of 
the same kind as that which defeated the assignment in Aus- 
tin v. Bell. And we are rather inclined to think it was this 
provision, more than any other in the assignment, which gave 
rise to the remark of Mr. Justice Story, which we have cited. 
It must be admitted that the decision of Andrews v. Ludlow 
had sustained such a provision in Massachusetts; though the 
propriety of such a provision is very questionable, and has been 
so considered by the profession in that State. 

Cases from the English reports might be cited, all having 
more or less bearing on the question under consideration, and 
all of them tending to show that a provision for a reisase would 
not invalidate an assignment. But it is unnecessary to cite any 
other than the case of The King v. Watson, 3 Price, 6, which 
is directly in point to support the validity of such a conveyance. 
Besides this, books of conveyancing in England, from as far 
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back as the time of Wood’s Conveyancing, which was published 
in 1749, the precedents having been prepared at an earlier period, 
down to the present time, embrace a release from the creditors, 
in assignments for their benefit. ‘This practice of conveyancers 
for the last century, if it stood alone, would be almost conclusive 
of the law of England. 

Judge Ware, having satisfied himself that the decisions leave 
the question under consideration in suspense, proceeds to ex- 
amine it on general principles. 

Before, however, considering his arguments, let us see how 
the weight of authority stands. It seems to us that in England, 
Massachusetts, and Pennsylvania, the validity of a general as- 
signment, containing a provision for a release by the creditors, 
is well settled, and that in New York, if the point can be 
considered as unsettled there, the preponderance of opinion is 
strongly on the same side. On the other side, in support of 
the opinion of the District Judge of Maine, we have a hasty 
and merely incidental intimation by Mr. Chief Justice Par- 
ker, that he considered the question open; the opinion of Mr. 
Justice Story that the question would be a very debatable 
one, if it had not been settled; and whatever in the three de- 
cisions in New York is to be found favorable to the same 
doctrine. ‘To these may be added the case of Ingraham v. 
Wheeler, 6 Conn. R. 277, which is a direct authority against 
the validity of such an assignment. 

It is not necessary to repeat at length the arguments used to 
prove that such an assignment is, on common law principles, 
fraudulent and void, as the opinion itself may be referred to. 
They are presented by Judge Ware with great force and clear- 
ness, as might be expected from a jurist of his well known and 
generally acknowledged ability, learning, and indefatigable in- 
dustry. They are in substance as follows. Any assignment 
intended to hinder, delay, or defraud creditors in the recovery 
of their debts, is void both at common law and by the statutes 
of 13 and 27 Elizabeth, which are declaratory of the common 
law. The creditors’ assignment in the case under consideration 
was intended to hinder, delay, and defraud creditors, because it 
declared that no creditor should derive any benefit from the 
assignment who did not discharge him, and was therefore void. 
The provision for paying over the surplus to Lord also ren- 
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dered the assignment void, because it was preferring himself 
to dissentient creditors, and thus was manifestly intended to 
hinder and delay such creditors. 

In regard to the first argument, it is settled beyond question 
that a debtor may by an assignment prefer one creditor to an- 
other. Yet it is evident that every general assignment in which 
preferences are given, tends to delay and hinder those creditors 
who are not preferred. The mere circumstance, therefore, that 
an assignment tends to delay and hinder creditors does not of it- 
self render it void. In order to render it void as against creditors 
who are not parties, there must be some ingredient of fraud in 
the eye of the law. Is requiring every creditor who becomes 
a party, to discharge the debtor, and depriving creditors who 
will not do this of any benefit under the assignment, such a 
fraud? We think it will not be disputed that if a debtor con- 
veys property to a creditor of less value than his debt, and the 
creditor in consideration thereof releases him, the conveyance 
is good against other creditors. It is a fair bargain between 
the parties. It is indeed difficult to perceive how one creditor 
is injured, because another chooses to discharge a debtor on 
receiving less than his debt. If such a conveyance be good 
when made to one creditor who gives a release, why not when 
it is made to more? We cannot imagine any reason why a 
conveyance to ten, twenty, or a hundred creditors on similar 
terms should be void, any more than a conveyance to one. 
Nor does the intervention of trustees change the aspect of the 
conveyance ; after the creditors have become parties to the 
assignment, they are entitled to the same consideration as if the 
conveyance had been made directly to them. 

Suppose a man has ten creditors, and conveys all his property 
to six, the value of it being less than what he owes them, and 
they release him in consideration of the conveyance. Will any 
one say that the other four creditors can impeach this transaction ? 
It is admitted that the debtor might lawfully prefer the six 
creditors. Is their giving him a release, any cause for the re- 
maining fcur to complain? On the contrary, does not this very 
release put them in a better condition than if it had not been 
given, as it reduces the whole amount of claims against the 
debtor, who without it would remain liable to the six for the 
balance of their debts after deducting the proceeds of the pro- 
perty ? 
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But suppose the debtor assigns all his property to trustees for 
the benefit of such creditors as may become parties to the as- 
signment and discharge him, and that the same six become 
parties, and the remaining four refuse todo so. Have not these 
six creditors in reason and justice the same claim to the pro- 
ceeds of the property as if the assignment had been made 
directly to them? Is there any greater reason for declaring it 
void in the one case than in the other? 

The truth is that one creditor has nothing to do with a release 
given by another creditor to their debtor. A is not injured by 
B’s giving a release. 

But it seems to be supposed in the argument against the 
validity of these assignments, that the debtor in offering his pro- 
perty only on condition that his creditors release him, is exer- 
cising an improper coercion over them. But it being settled 
that a creditor may release a debtor on receiving less than his 
debt, it is clear that there is no legal fraud in a bargain of this 
kind made between a debtor and his creditors. The creditors 
are not obliged to accept the debtor’s offer. But if some of 
them accept it, why should they not have the benefit of their 
bargain? Are they not at least as deserving the protection of 
courts of justice as a creditor who refuses to accept his ratable 
share of the provision made for him, and wishes to secure his 
debt in full at the expense of the general mass of creditors? 

Indeed, if we consider general assignments of property for 
the benefit of creditors, requiring from them a release, on grounds 
of expediency, it is evident that they ought to be encouraged. 
It can scarcely be denied that a ratable distribution of an insol- 
vent debtor’s effects among his creditors, is more equitable, than 
allowing a priority to the one who first seizes on property ; nor 
will, | think, any one who reflects dispassionately on the sub- 
ject, deny that it is desirable that an insolvent who is willing to 
give up all his property to his creditors should be discharged 
from their debts. ‘The most judicious bankrupt and insolvent 
laws are made for this very purpose. The commercial com- 
munity, which is suffering from the want of a bankrupt law, is 
striving to effect the same great object by voluntary assignments 
for the benefit of creditors. We think it should be the policy 
of courts of justice, as far as possible, to uphold these convey- 
ances, when made in good faith, for the general benefit of cred- 
itors. 

















1832. ] Cases Doubted—Assignments. 351 


The other objection made to the assignment, that it contained 
a provision for paying the surplus to the debtor instead of ap- 
plying it to dissenting creditors, seems to us sufficiently answered 
by the general current of authorities. Some of the assignments 
in the cases cited contained this provision, and are therefore 
direct authorities in its favor. In none that we are aware of 
was it held to invalidate the assigament. But as this point has 
been thoroughly and ably examined in the case of Halsey v. 
Fairbanks, 4 Mason, 222, we shall content ourselves with re- 
peating the reasoning presented by Mr. Justice Story in that 
case. 


‘ Another exception is, that there is a reservation of the ulti- 
mate surplus to the debtor; and this, it is contended, is fraudulent. 
But what is the nature of this surplus, as it stands on the face of 
the assignment? It is not of any specific sum to the debtor, 
whether his debts are wholly paid or not; but of such surplus 
only as shall remain, after indemnifying and paying fully all the 
creditors, who shall come in under the assignment. There is no 
ground for saying, that, if all his debts were paid, the debtor may 
not honestly reserve the surplus to himself. If there was no such 
express reservation, it would constitute a resulting trust by mere 
operation of law. If all the creditors should not choose to come 
in, and accept the terms of the assignment, there must necessa- 
rily arise a resulting trust, as to the surplus, in favor of the 
debtor; and the charge is therefore merely an expression of that, 
which the law would imply. Now what is there fraudulent in all 
this?) The creditors are at liberty to come in, if they please ; 
if they do not, the debtor stipulates, that the assignment shall not 
carry the whole interest, but so much only, as is necessary to 
discharge the debts of the assenting creditors; and the residue 
remains as a fund for the payment of other creditors, if they 
choose to attach. It is not held by a secret trust for the benefit 
of the debtor, but avowed to be a surplus belonging to him. 
The non-assenting creditors are not defeated or delayed of their 
legal remedy for this surplus. They may attach it by a trustee 
process, and appropriate it to themselves, as the debtor’s property. 
I know no difference, in point of law, between such a case and a 
conveyance of property to particular creditors, as security for 
their debts, with a liberty to sell the property, and to pay the 
surplus to the debtor. The latter has never been deemed fraud- 
ent, as to other creditors. The like objection would have 
lain against any assignment before any creditors had signed it, for 
until they had signed, there would be a resulting trust to the 
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debtor ; and yet such an objection has never, hitherto, been held 
valid in Massachusetts ; and elsewhere it would obviously not be 
supported upon principles of the common law. The cases cited 
at the bar are clearly distinguishable. The principle decided in 
them is not controverted ; but it is inapplicable to the circum- 
stances of this case. In Burd vs. Fitzsimmons (4 Dallas, 76) 
there was a trust resulting to the debtor himself, for the propor- 
tion of all such creditors as should not agree to accept thereof 
within nine months. This was deemed by a majority of the 
Court a badge of fraud, under the peculiar circumstances of that 
case. But several other grounds were assigned for the decision 
by the Judges, and it may be recollected, that the case turned 
upon an aggregate of reasons, confirmatory of fraud. In Widgery 
vs. Haskell (5 Mass. R. 144) there was a concealed trust, inde- 
pendent of the trusts expressed in the deed;' and the Court 
was apparently influenced in its decision by several concurrent 
grounds. Ingraham vs. Geyer (13 Mass. R. 146) seems to 
have turned upon the point, that the creditors had not assented 
to the assignment. But if they did not, it may be truly said, 
that the Court did not even allude to the reservation of the sur- 
plus as a ground of judgment. In Marston vs. Coburn (17 Mass. 
R. 454) the attachment was before the assignment was executed 
by the creditors, so as to become a complete conveyance. In 
Harris vs. Sumner (2 Pick. 129) the decision rested on the 
reservation of a gross sum in favor of the debtor at all events, 
whether all his debts were paid or not, which the Court thought 
a fraud upon the creditors. In Hyslop vs. Clarke (14 Johns. R. 
458) there was a clause, which declared the trust for creditors 
void, if they refused to assent to the assignment, and reserved an 
indefinite right to the debtor to declare, in future, to what credit- 
ors it should be paid, and this was deemed a fraud. Austin vs. 
Bell (20 Johns. R. 442) turned upon a like principle, and it con- 
tained a reservation in favor of the debtor, like that in Burd vs. 
Fitzsimmons. In Seaving vs. Brinkerhoff (5 Johns. Ch. 329) there 
was an equally obnoxious clause. No cases have been cited con- 
taining broader principles against reservations, than the foregoing, 
and none, to my knowledge, exist. They fail to establish the 
plaintiffs’ argument; and although there is no case directly in 
point the other way, yet it can scarcely be presumed, that, if such 
a resulting trust could, in all cases, avoid the deed, the general 
rule would not have been laid down in some of the numerous con- 


1 See Jackson vs. Brush, 20 Johns. R. 5. 
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tested cases of assignments. I cannot say, that such a reservation 
constitutes per se a badge of fraud ; or that it ought to be deemed 
an attempt to lock up the property from creditors, if, in all other 
respects, the conveyance be free of taint.’? 





Ingraham v. Wheeler, 6 Conn. R. 277. This is a decision 
that a release being required of creditors in an assignment by a 
debtor rendered the instrument void as against dissenting cred- 
itors. The doctrine of this case is the same as that of the pre- 
ceding, and the same queries, are applicable to it. 





Loss of Freight. Mordy v. Jones, 4 B. & A. 394. This 
case occurred before the Court of King’s Bench in England in 
1825, on the subject of the loss of freight. ‘The point decided 
in the case is thus stated by the reporters. 


‘In an action on a policy of insurance on freight, it appeared, 
that the ship in the course of her voyage having been injured by 
a peril of the sea, was obliged to put into a port and land the 
whole of her cargo. Part of the cargo had been so wetted by sea 
water that it could not be reshipped without danger of ignition, 
unless it went through a process which would have detained the 
vessel six weeks, and have been attended with expense equal to 
the freight. Under these circumstances the master sold these 
goods, and finding he could not obtain others, he sailed on his 
voyage, and arrived at his port of destination with the rest of his 
cargo. The master’s proceedings were such as a prudent man 
uninsured would have adopted: Held, that the underwriters were 
not liable for the loss of the freight of these goods.’ 


But the case will be better understood from a more particu- 
lar statement of the facts and the opinion of the court. 


‘ This was an action on a policy of insurance subscribed by the 
defendant on the 10th of February 1821, for 250/. on the freight 
of the ship Isabella, at and from Kingston in Jamaica to Liverpool. 
The cause was referred to the arbitration of Campbell, who stated 
the facts of the casc upon his award. On the first of February 
1821, the vessel sailed from Kingston, on the voyage insured, 
having on board a cargo of cotton, coffee, sugar, hides, and other 


' See Wilkes vs. Ferris, 5 Johns. R. 335. — Murray vs. Riggs, 15 Johns~ 
R. 571. 
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goods, shipped by various persons for consignees in England, with 
bills of lading in the usual terms; but a plank having started in 
violent weather, the ship was obliged to put back to Kingston, 
when after a survey it was found necessary to land the whole of 
the cargo. This was, therefore, done, and the accident was re- 
paired, but part of the cargo had been so wetted by sea water, in 
consequence of the starting of the plank, that it could not be re- 
shipped without danger, from ignition, to the ship and the rest of 
the cargo, unless it underwent a process of washing with fresh 
water, and then drying in the sun, which would have detained the 
vessel six weeks, and been attended with expense equal to the 
freight. Under these circumstances, the shippers of these goods 
refusing to interfere, but approving of a sale by the master, the 
master sold them, and finding he could not obtain other goods to 
complete his cargo in any reasonable time, and being pressed by 
the shippers of the rest of the cargo to proceed, he sailed for Liver- 
pool, carrying with him the net proceeds of the damaged part of 
the cargo. On arrival at Liverpool, he paid over these proceeds 
to the parties interested without retaining the freight of the goods 
sold. The master’s proceedings in Kingston were such as a pru- 
dent man, uninsured, would have adopted. The arbitrator found 
that there was such a loss of freight of the goods so sold as entitled 
the plaintiff to recover.’ 

Abbott,C. J. ‘The question was, whether under these circum- 
stances the underwriter was answerable pro tanto for the freight of 
these goods, thus relanded and left behind ? and there appears to be 
no case or decision exactly in point, and yet such an occurrence must 
probably have happened many times, and upon the whole we are 
of opinion, that the underwriter was not liable for the freight of 
these goods. It may be very true, that the most prudent thing for 
the master of the ship might be to leave the goods behind, and 
sail without them ; but it does not, therefore, follow, that the under- 
writer is to make good the freight thereby lost. If it should be 
held in a case of this kind, that the underwriter would be liable to 
make it good, it would open a temptation to the master of a ship 
to sail away under circumstances like these, instead of stopping 
until the goods could be reshipped, which would be very mis- 
chievous. We think inconvenience would result by laying down 
a rule which should make the underwriter answerable in a case 
of this kind. It is very proper that the master should exercise a 
discretion, whether it be more fit to leave the goods behind, and 
give up the value of the freight, than to bring them home. But it 
by no means follows as a consequence that if he does in the sound 
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exercise of his discretion leave part of the goods behind, and his 
owner thereby loses freight pro tanto, that he can throw that loss 
on the underwriter. This being the opinion of the Court, the 
rule must be made absolute for setting aside the award.’ 

The point here decided is said by the court to be new, 
and as far as may be gatkered from the report, their examina- 
tion of analogous cases did not take a very wide range. The 
judgment may, however, be right, notwithstanding ; but if it is 
the result of the decision, that in such a case the ship-owner, in 
consequence of a peril of the seas, loses his right to recover the 
freight from the shipper, and at the same time cannot claim 
indemnity from the underwriter on freight, the doctrine requires 
some consideration, to which it is the more entitled, as the case 
is one likely to be of not very unfrequent occurrence. Loss 
of freight may be occasioned either by damage or loss of the 
ship by which, or the goods on which it is to be earned. Phil. 
Ins. 288, 290, 427. It is generally true at least that if either 
of those subjects be so injured by the perils insured against as 
to prevent the earning of freight, the underwriters on this last 
subject are liable to make indemnity. A decision has been 
given in Massachusetts on a case somewhat analogous ; namely, 
Clark v. Mass. F. & M. Ins. Co. 2 Pickering 104. The 
freight of tobacco was insured for a voyage from Richmond, in 
Virginia, to Nice, in France. The vessel was compelled, by 
stress of weather and sea damage, to pyt into the port of Ken- 
nebunk, in Maine, where she arrived on the 9th of Sept. 1821 ; 
and it was found on survey that a detention of about two months 
would be necessary, in order to repair the vessel. The ship- 
pers of the tobacco intended it for the concours at the place of 
destination, which was to be in November, and if the tobacco 
should be detained for the repairs of the ship, they would lose 
the chance of a sale, and the object of the voyage, as far as the 
shipment of the tobacco was concerned, would be defeated. 
They, therefore, demanded that the tobacco should be delivered 
to them by the master, they agreeing to pay whatever freight, 
if any, was due; and said in case of the master’s refusing to 
deliver it, they should leave it on his hands, and look to him for 
damages. Under these circumstances the master gave up the 
cargo, a part of which was shipped by another vessel to Nice, 
and the rest, being damaged by sea water, to Boston, for sale 
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there, not being in a fit condition to be sent on to Nice. The 
question was whether this was a total loss of the freight under 
a policy upon that interest; that is, whether by a peril of the 
sea, the vessel had been prevented from earning freight by the 
transportation of the cargo and delivery of it at the port of des- 
tination. The ground assumed by the plaintiff’s counsel was, 
that the master had a right to detain the cargo a reasonable 
time for the purpose of repairing the vessel, but if the repairs 
could not be made within a reasonable time, he was bound 
either to forward the cargo by another vessel, or deliver it to 
the shipper, and renounce his claim for freight. ‘The reship- 
ment in this case in another vessel by the master would have 
been of no advantage to him, as the freight was the same from 
Kennebunk, as from Richmond. The whole case was, there- 
fore, put upon the question of what was a reasonable time of 
delay to repair, and the opinion of the court, delivered by Mr. 
Justice Putnam, was, that considering the length of the voyage, 
the delay in this case for repairs would not have been unreason- 
able, and that the master had a right to detain the cargo while 
the repairs were making, and so accordingly, if he had lost the 
freight, it was not by the perils insured against, but in conse- 
quence of giving up the cargo to the shippers. 

The judge, in giving the opinion in this case, examines nu- 
merous authorities on the subject of what is reasonable delay 
for repairs. In Griswold v. the New York Ins. Co. 1 Johns. 
R. 285; 3 Johns. R. 321; a delay of seventeen days for re- 
pairs, on a voyage from New York to Barcelona, is considered 
a trifling delay. In Palmer v. Lorrillard, 16 Johns. R. 348, 
tobacco was shipped in Richmond, in February, for New York. 
The master put back for Richmond on account of the blockade 
of the Chesapeake, which would have exposed him to certain 
capture had he proceeded. The shipper demanded, in Sep- 
tember following, that the tobacco should be delivered up to 
him at Richmond, as it was uncertain how long the vessel 
would be detained, and this, he contended, dissolved the con- 
tract of affraightment. But the master refused to deliver the car- 
go, except on being paid full freight. After this demand on the 
part of the shipper, the vessel v.as sunk in a storm, and the 
shippers brought a suit against the ship-owners for the damage. 
The court held that the master w~< justified in detaining the 
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cargo, and accordingly it results from that decision that there 
had not then been a total loss of freight. In the arguments 
and opinions in this case, the authorities bearing upon this sub- 
ject are very fully examined. 

But these cases refer to what shall be considered a reasona- 
ble and justifiable delay of the cargo for the benefit of the ship, 
that is, to enable the ship to earn freight. ‘The question we 
are considering is, whether the ship is bound to delay any time, 
and if so, what time, in any supposed voyage and circumstances, 
that the cargo, having received damage by the perils insured 
against, may be restored to a condition fit to proceed on the 
voyage. ‘This restoration of the cargo to a proper condition for 
transportation is very analogous to repairs of the ship, but it 
does not follow thence that the obligations in respect to delay 
are reciprocal. The case of Griswold v. the New York Ins. 
Co. 1 Johns. R. 205, 3 id. 321, approximates to this question : 
it was an insurance on freight of a cargo of flour from Barce- 
lona, and the ship, after sailing, having been stranded on Long 
Island, put back for repairs, which were made in a ‘ few,’ that 
is, seventeen days; but the flour was found to be so much 
damaged in consequence of the stranding, that it was unfit to 
be reshipped, and if it had been reshipped and carried to Bar- 
celona, would not there have been worth the freight. It was 
sold in New York for about double the amount of freight. Mr. 
Chief Justice Kent said ‘the assured had a right, on refitting 
the ship in due season, to insist on taking the cargo or be paid 
their full freight. Whether it would have been wise or foolish 
in the shipper to have sent on the flour, in the condition it was 
in, was a question not to be met by the assured. It was none 
of his concern.’ 

The distinction between this case and that of Mordy v. Jones 
is, that in the latter there was danger of spontaneous ignition, if 
the goods should have been reshipped. ‘The question resolves 
itself into this turn: Suppose, in the course of the voyage, the 
goods are so damaged by the perils of the seas that they cannot 
be kept on board without imminent danger of ignition, and no 
intermediate port being near, the master throws them over- 
board, is this a total loss of the goods and the loss of the freight 
upon them? That it would be a loss of both we cannot imagine 
there is any doubt. And if we suppose an intermediate port 
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near to the course of the voyage at which the master put in for 
the purpose of landing the goods, will this make any difference? 
In the above case of the flour nothing is said of delay to dry it, 
that it might be in a fit state to be reshipped. Perhaps this would 
have been impracticable at New York ; but whether it would 
have been so or not, the language of the court is, that the owner 
of the ship has no concern with the question. It is, according 
to that case, only requisite on his part to be ready to transport 
the goods. But, whether by reason of fire or water, or any 
other peril insured against, if they cannot be transported until 
they are restored from their damaged condition, or, in a 
sort, remanufactured, unless he is bound to wait until the 
necessary processes for this purpose can be gone through 
with, he has lost his freight. We doubt very much whether 
cases can be found in support of the doctrine, that in such a 
case the shipper has the right to require the master to delay 
any considerable time for the purpose of restoring the goods to 
a suitable condition for transportation. The cases of capture 
and detention of the cargo are analogous, and in Stoker v. Har- 
ris, 3 Mass. R. 409, it is held that the master may delay for 
the purpose of claiming the cargo, that is, so far as reasonable 
delay for this purpose is not a deviation. And if we go still 
farther, as perhaps on examination some of the cases will be 
found to go, and hold that the master ought to delay a reasona- 
ble time for the release of the cargo, where there is a prospect 
of its release within such time, and that the claim on the under- 
writers for a loss of freight by capture and the detention of the 
cargo might be affected by his neglecting to delay reasonable 
time, it would not fully support the case of Mordy v. Jones, 
since the time during which the master must have delayed, 
that the goods might be dried, was certainly unreasonable, as 
the expense of the delay would have exceeded the amount of 
freight. In case of the damaged goods belonging to one of the 
shippers, the others would have a right to complain of such 
delay. 

For these reasons, we cannot but think there is some ground 
to hesitate to assent to that decision. 
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Digest of the principal cases in 


6 PETERS’S REPORTS of Cases in the Supreme Court of the United 
States, 1832. 


7 WENDELL’S REPORTS of Cases in the Supreme Court and Court 
of Errors in New York, from May 1831 to May 1832. 


1 MINOR’S REPORTS of Cases in the Supreme Court of Alabama, from 
May 1820 to July 1826. 


ACTION. 


1. Where money is wrongfully and illegally exacted, it is received 
without any legal right or authority to receive it; and the law, 
at the very time of payment, creates the obligation to refund it. 
A notice to recover back the money does not even in such cases 
create the right to recover it back ; that results from the illegal 
exaction of it: and the notice may serve to rebut the inference 
that it was a voluntary payment, or made through mistake. 
The Bank of the United States vy. The Bank of Washington, 
6 Peters, 8. 

2. Under the act of the legislature of North Carolina, in force in 
Tennessee, the endorsee of a promissory note may bring an 
action of debt on a promissory note held by him. Kirkham v. 
Hamilton, 6 Peters, 20. 

3. The payees of a promissory note drawn in Tennessee, having, 
before the note became due, removed to Alabama, could have 
prosecuted a suit on the note in the circuit court of the United 
States for the district of Tennessee ; and the endorsees of the 
note were entitled to sustain a suit in that court, under the 
eleventh section of the judiciary act of 1789. Ib. 

4. A justice of the peace who grants an adjournment to a piaintiff 
not entitled to it, and subsequently renders judgment, and issues 
execution, on which the property of the defendant is sold, cannot 
be sued as a trespasser. Horton v. Auchmoody, 7 Wend. 200. 

5. Where a justice acts without acquiring jurisdiction, he is a 
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trespasser ; but having jurisdiction, an error in judgment does 
not subject him to an action; he is entitled to the protection 
afforded to a judge of a court of record. Ib. 

6. A contract founded upon an unlawful act, whether it be malum 
prohibitum, or malum in se, cannot be enforced by action. 
Pennington v. Townsend, 7 Wend. 276. 

7. An action will not lie for private injury, involved in a felony, 
until after acquittal. McGrew v. Cato’s ez’rs., 1 Minor, 7. 

8. Or on a single bill to a firm, of which one of the obligors was a 
partner. Tindall v. Bright, 1 Minor, 103. 

9. Or on a note for which the payee is security. Ramsey v. 
Johnson, 1 Minor, 669. 

See Descent. 

AGENT. 

Where an agent received the amount of a debt due on a judgment 
on which an execution had issued, and immediately paid it over 
to the principal, although a verbal notice was given to him by 
the defendants when the money was paid that it was intended 
to sue out a writ of error, to reverse the judgment, which was 
afterwards done, and the judgment reversed ; the agent was not 
held liable to repay the money. Bank of the United States v. 
The Bank of Washington, 6 Peters, 8. 

AGREEMENT. 

1. An agreement by the president and cashier of the Bank of the 
United States, that the endorser of a promissory note shall not 
be liable on his endorsement, does not bind the bank. It is not 
the duty of the cashier and president to make such contracts ; 
nor have they the power to bind the bank, except in the dis- 
charge of their ordinary duties. All discounts are made under 
the authority of the directors, and it is for them to fix any con- 
ditions which may be proper in loaning money. Bank of the 
United States v. Dunn, 6 Peters, 51. 

2. After a suit was instituted in the circuit court of the United 
States of Maryland, by citizens of Louisiana against a citizen 
of Maryland, the defendant obtained the benefit of the insolvent 
laws of the State. A judgment was afterwards confessed by 
the defendant in favor of the plaintiff for a sum certain, and by 
consent of the parties a memorandum was entered of record: 
‘this judgment is subject to the legal operation of the defendant’s 
discharge under the insolvent laws of Maryland.’ By the court: 
The sole effect of this agreement is to save the party whatever 
rights he may claim from the legal operation of the insolvent 
laws of the State of Maryland. It neither admits their validity, 
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nor varies any rights of the plaintiffs, if they are entitled to 
them. Boyle vy. Zacharie and Turner, 6 Pet. 635. 

ALIEN. 

1. Under the laws of New York one citizen of the State cannot 
inherit in the collateral line to the other, when he must make 
his pedigree or title through a deceased alien ancestor. Lessee 
of Levy v. M Cartee, 6 Peters, 102. 

2, That an- alien has no inheritable blood, and can neither take 
land himself by descent, or transmit and from himself to others 
by descent, is common learning. 1b. 

APPEARANCE. 

1. At January term, 1831, an order was made, giving the State 
of New York leave to appear on the second day of this term 
and answer the complainant’s bill; and if there [should be no 
appearance, that the court would proceed to hear the cause on 
the part of the complainant, and to decree on the matter of the 
bill. On the first day of the term, a demurrer to the complain- 
ant’s bill was filed, which was signed ‘Green C. Bronson, at- 
torney-general of New York.’ No other appearance was entered 
on the part of the defendants. By the court: The demurrer 
filed in the case by the attorney-general of New York, he being 
a practitioner in this court, is considered as an appearance for 
the State. If the attorney-general did not so mean it, it is not 
a paper which can be considered as in the cause, or be placed 
on the files of the court. The demurrer being admitted as con- 
taining an appearance by the State of New York, it amounts 
to a compliance with the order of the court. The State of 
New Jersey v. The People of the State of New York, 6 Peters, 
323. 

APPEAL. 

1. The United States cannot appeal to the circuit court from the 

decree of the district judge of the United States ordering a per- 

petual injunction on the proceedings instituted by the agent of 
the treasury under the provisions of the act of congress passed 
on the 15th of May, 1820, entitled ‘an act for the better organ- 
ization of the treasury department:’ nor does an appeal lie in 
such a case from the district to the circuit court. The United 

States v. Nourse, 6 Peters, 470. 

The special jurisdiction created by the act of congress must 

be strictly exercised within its provisions. A particular mode 

is pointed out by which an appeal from the decision of the dis- 

trict judge may be taken by the person against whom proceed- 

ings have issued; consequently it can be taken in no other 
VOL. VIII.—NO. XVI. 


29 





—————————————————e— 


362 Digest of Recent Decisions. [Oct. 


way. No provision is made for an appeal by the government; 
of course none was intended to be given to it. Jb. 

3. It appears that no provision is made in the general act organ- 
izing the courts of the United States to authorize an appeal 
from the judgment or decree of the district court to the circuit 
court, except in cases of admiralty and maritime jurisdiction : 
on the principle of the case of the United States v. Goodwin, 
the appeal in this case cannot be maintained. If it be a case 
in chancery, no provision is made in the general law to appeal 
such a case from the district to the circuit court. Jb. 

4. Appeal dismissed, the appellees having failed to lodge a tran- 
script of the record of the cause with the clerk of the court 
agreeably to the rules of the court, and the appeal bond and 
security not having been given. Veitch v. The Farmers’ Bank 
of Alexandria, 6 Peters, 777. 

5. The transcript of the record showed that no appeal bond was 
taken or approved by the judge who signed the citation in the 
cause. ‘I'he appeal was dismissed. Boyce v. Grundy, 6 
Peters, 777. 

ASSUMPSIT. 

1. In an action for use and occupation the plaintiff may avail him- 
self of an agreement, not under seal, whereby a rent certain is 
fixed, to regulate the amount of recovery; and although the 
plaintiff has not declared upon the agreement, and claims gen- 
erally to recover for use and occupation, the defendant is not at 
liberty to give evidence of the value of the premises occupied, 
to reduce the recovery below the sum stipulated. Williams v. 
Sherman, 7 Wend. 109. 

2. Where a party has entered into an agreement to deliver pro- 
perty on demand to another, who, at the time of the delivery, is 
to do an act on his part beneficial to the first, if the party who 
is to deliver the property has received part of the consideration 
for his promise, and refuses to perform, the other may bring 
his action for such non-performance, without averring perform- 
ance, or readiness, or offer to perform, on his part; the pro- 
mises in such case being independent. Thus where A had 
received a transfer of the interest of B in certain real estate, in 
consideration whereof he entered into an agreement to deliver 
a carding machine on demand to B, who, on delivery thereof, 
agreed to give his note to A for a certain quantity of wheat, and 
A refused to perform his agreement, it was held, that B might 
maintain an action for non-performance, without averring per- 
formance, or a readiness or offer to perform on his part. Wood- 
worth v. Curtiss, 7 Wend. 112. 
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3. The measure of damages in such case, it seems is the value 
of the property agreed to be delivered, deducting therefrom the 
value of what the party bound to deliver would have been en- 
titled to demand from the other paty. Jb. 

4. Where a mason who had contracted to do work for another in 
the building of a house, at stipulated prices, the owner to fur- 
nish the necessary materials, quitted the job, afier having done 
part of the work, in consequence of the neglect of the owner to 
furnish the materials in season, it was held, in an action for the 
work done, that the plaintiff was confined to the contract prices, 
and could not give evidence of the value of the work, it not ap- 
pearing that the work was rendered more expensive to the 
plaintiff than was contemplated when the contract was made, 
or than otherwise it would have been in consequence of the 
neglect of the defendant, or that the plaintiff was obliged to do 
the work at a less favorable season, or at an additional expense. 
Koon v. Greenman, 7 Wend. 121. 

5. Assumpsit lies for money collected under an irregular execu- 
tion or judgment. Judson v. Eslava, 1 Minor, 1. 

6. Also by assignee of note, assigned without recourse, if the 
assignor made fraudulent representations as to the solvency of 
the maker. Horton y. Seale’s adm’r., 1 Minor, 166. 

AWARD. See Rererence. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. It is a well settled principle, that no man who is a party to a 
negotiable instrument, shall be permitted by his own testimony 
to invalidate it. Having given it the sanction of his name, and 
thereby adding to the value of the instrument by giving it cur- 
rency, he shall not be permitted to testify that the note was 
given for a gambling consideration, which would destroy its 
validity. Bank of the United States v. Dunn, 6 Peters, 51. 

2. A suit was instituted by the bank against Pearson, the drawer 
of a bill of exchange endorsed by Hatch, which suit stood for 
trial at an approaching term. ‘The attorney and agent of the 
bank agreed with Pearson, that the suit against him should be 
continued without judgment until the term after that at which 
judgment would have been entered, if Pearson would permit a 
person in confinement under an execution at his suit, to attend 
a distant court as a witness for the bank, in a suit in which the 
bank was plaintiff. The witness was permitted to attend the 
court, and the suit against Pearson was continued agreeably to 
the agreement. By the court: this was an agreement for a 
valuable consideration, and not a mere voluntary and discre- 
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tionary exercise of authority on the part of the agent of the 

bank. It was a virtual discharge of the endorser of the bill. 

Bank of the United States v. Hatch, 6 Peters, 250. 

. Where the notary public called at the boarding house where 

the endorser lodged, and inquired of a fellow boarder for him, 

and being informed he was not within, left with the fellow 
boarder a notice directed to him, of the non-payment of a note 
of which he was endorser, requesting him to deliver it; it was 
held that the notice was sufficient to make the endorser liable 

for the payment of the bill. 6. 

. A note referred to in a defeasance to a deed as specifying the 

amount of indebtedness, will be presumed to be an unsealed 

note, or simple contract, unless the contrary be shown, espe- 
cially when in the possession of the creditor, and not produced. 

Jackson v. Sackett, 7 Wend. 94. 

. The fact of an unsealed note being recognised by an instru- 

ment under seal, does not change its character and give it the 

effect of a sealed instrument. Jb. 

6. An endorser is not discharged by the acceptance by the holder 

of a note, of a bond and warrant of attorney from the maker for 

the purpose of entering judgment thereon, and increasing his 
security ; the bond and warrant in such case are considered as 
collateral security. The Mohawk Bank v. Van Horn, 7 Wend. 

117. 

. A promissory note discounted by a bank having a partnership 

name subscribed to it, by one of the members of the firm as 

surety for another person, cannot be enforced against the firm, 
where the fact of such suretyship is known to the cashier of the 
bank ; unless it be shown that the partnership name was sub- 
scribed by one partner, with the consent of the other, or that 
the act was subsequently ratified. Bank of Rochester v. Bowen, 

7 Wend. 158. 

. It is sufficient evidence of demand of payment and of refusal 
to pay a note payable at a particular place, if the note be left 
there and no funds are provided to take it up. Nichols §; Luce 
v. Goldsmith, 7 Wend. 160. 

. The memorandum of a deceased cashier of a bank, who fre- 
quently notified endorsers of non-payment of notes in the name 
of the acting notary of the bank, that on a certain day he sent 
notice by mail to an endorser, was held to be competent, and 
prima facie sufficient evidence to charge the endorser. Ib. 

10. An endorser of a promissory note, who, before the note falls 

due, takes an assignment of all the estate of the maker to meet 














1832. ] Digest of Recent Decisions. 365 


his responsibility, is liable, although no demand of payment is 
made, and notice of non-payment is not given. Mechanics’ 
Bank of New York v. Griswold, 7 Wend. 165. 

11. In a suit against three persons, two of whom are alleged to be 
partners, a promissory note signed by one in his proper name, 
and by the second in the name of his firm, may be given in 
evidence in support of a count on a note alleged to be made 
by the defendants, their own proper hands being thereunto sub- 
scribed. Porter & Clark v. Cummings, 7 Wend. 172. 

12. On proof of the partnership, such note may be given in evi- 
dence, under the money counts. Jb. 

13. Where the payee of a note, after it was duly made and deliv- 
ered, gave it to the maker to keep, until certain acts to be done 
by the maker, were performed, who subsequently refused to 
redeliver it to the payee, it was held, that the circumstances 
under which the note came to the possession of the maker 
might be given in evidence in an action by the payee, to re- 
cover the amount thereof. Garloch v. Geortner, 7 Wend. 198. 

14. It is no defence in an action ona bill of exchange by the 
payee against the acceptor, that the bill was accepted without 
consideration, or in other words, was an accommodation ac- 
ceptance, and that fact known to the payee. Grant & Cary 
v. Ellicott, 7 Wend. 227. 

15. Where the payee of the note took from the maker a deed of 
land subject to certain mortgages, and delivered up the note to 
the maker, and at the same time executed an instrument to 
him, agreeing in case the land should sell for more than enough 
to pay the amount of the note, satisfy the mortgages, and dis- 
charge all necessary expenses, to pay over the surplus to him, 
it was held, that the deed and agreement should be construed 
as a mortgage, and that the land having been sold, and not 
having brought enough to satisfy the mortgages, that the payee 
was entitled to recover the amount of his note in an action of 
assumpsit. Palmer v. Gurnsey, 7 Wend. 248. 

16. In an action by the endorsee against the maker of a promis- 
sory note, which was sold by the payee at a rate of interest ex- 
ceeding seven per cent. per agnum, evidence of the declarations 
of the payee, who is dead, that the note was an accommodation 
note lent to him by the maker, thus rendering the negotiation 
which gave vitality to the note usurious, is not admissible. 
Kent v. Walton, 7 Wend. 256. 

17. The acceptance by the holders of a note over due, of the note 
of a third person, payable at a future day, as collateral security, 
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on the terms that such acceptance should not prejudice their 
claim against the drawer and endorser of the principal note, nor 
prevent a suit if ordered by the endorser, is not such an agree- 
ment to give time to the maker as discharges the endorser. 
Bailey § Remsen v. Baldwin, 7 Wend. 289. 

18. An action cannot be maintained by the acceptor of a bill of 
exchange against all the members of a firm, on a bill drawn by 
one of the firm, in the name of the firm as surety for a third 
person, when the fact that it is so drawn is known to the ac- 
ceptor. Boyd v. Plumb, 7 Wend. 309. 

19. The word surety added to the name of the firm is sufficient 
to cast the burden of proof on the holder, to show that the bill 
was drawn with the assent of all the partners. Jb. 

20. A note payable in specific articles is admissible in evidence 
under the money counts. Crandal v. Bradley, 7 Wend. 311. 

21. Payment of the principal and interest of a protested bill of 
exchange by a surety, in discharge of his liability, with a re- 
servation of the right by the holder to demand payment of dam- 
ages from the drawer, is no bar to an action against the drawer 
for the recovery of such damages, where the obligation of the 
surety is distinct and independent of that of the principal; as 
in this case, where the surety was a guarantor. Tombeckbe 
Bank v. Stratton, 7 Wend. 429. 

22. Such payment, it seems, would have extinguished the demand 
for damages as against the surety. Jb. 

23. The transfer by the payee of a valid available note, upon 
which, when due, he might have maintained an action against 
the maker, and which he parts with at a discount beyond the 
legal rate of interest, is not an usurious transaction, although 
the payee on such transfer endorses the note ; and on non-pay- 
ment by the maker, tlie endorsee may maintain an action against 
the endorser. Cram v. Hendricks, 7 Wend. 569. 

24. The sum which the endorsee in such case is entitled to re- 
cover of the endorser, is the amount of the advance made by 
him, together with the interest thereof; such, under the settled 
law of the land, being the extent of the obligation of the en- 
dorser in such case: in an action against the maker the en- 
dorser is entitled to the whole amount of the note. Jb. 

25. It seems, however, that such transfer is inquirable into, that 
is, whether it be a bona fide sale of the note, or merely a device 
to evade the statute of usury, and the question may be sub- 
mitted to a jury, where there are circumstances independent 


of the mere transfer to excite suspicion of an intent to evade 
the statute. Jb. 
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26. In Alabama, the jury are to determine what is reasonable 
notice to an endorser. Brahan v. Ragland, 1 Minor, 85. 

27. The trustees of a company accept, to be paid when in funds 
of the company ; the drawer is not liable till they are in funds, 
demand, notice, &c. Andrews v. Boggs, 1 Minor, 173. 

28. Notice to the endorser of a promissory note may be given on 
the last day of grace. Crenshaw v. bic Keirnan, 1 Minor, 295. 

29. To charge the endorser, demand must be made of the ac- 
ceptor within three days after maturity. Eldridge v. Rogers, 
1 Minor, 392. 

30. A bond being payable by instalments, a demand when the 
last instalment is due, is sufficient to charge the assignor. 
Dupuy v. Gray, 1 Minor, 357. 

31. A partner assigns to his firm, and they assign; an action lies 
against them. Brown & Parsons v. Torver, 1 Minor, 370. 

32. A promissory note is, as to endorser and endorsee, a bill of 
exchange, and entitled to days of grace. Crenshaw v. Mc- 
Kiernan, 1 Minor, 295. 

See Pieapines, 10. 


BOND. 


1. Where a grantee, on obtaining a conveyance of land, entered 
into a bond binding himself that he would not suffer or permit 
a canal or ditch to be cut or dug across the premises conveyed 
to him, for the accommodation of a grist-mill thereafter to be 
erected, and he subsequently conveyed the premises to a third 
person, who did cut a canal across the premises for the accom- 
modation of a grist-mill, it was held, that such canal must be 
considered as cut by the permission of the obligor, he having 
conveyed the land without any reservation or restriction, and 
that he was liable for a breach of his bond. Bennett v. Ken- 
nedy, 7 Wend. 163. 
Where an obligor signs his name and affixes his seal in the 
space between the penal part of the bond and the condition 
thereof, the condition is as much a part of the instrument as if 
the signature was at the foot of it. Reed v. Drake, 7 Wend. 

345. 

. Where a bond is given intended as a bond of indemnity, but 
containing a covenant that the obligor will pay certain debts, 
for the payment of which the obligee is liable, and the obligor 
fails to perform, an action lies for the breach, and the obligee 
is entitled to recover the sums agreed to be paid, although it is 
not shown that he has been damnified, unless from the whole 
instrument it manifestly appears that its sole object was a cov- 
enant of indemnity. LExparte Negus, 7 Wend. 499. 
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CASE, ACTION ON THE. 


1. Where a person wrote a letter to his friend, residing in a com- 
mercial town, in these words: ‘Mr. Baker is going to your 
place to buy goods; he has been a merchant some years at 
Aurora, Erie county ; has bought his goods at Buffalo, Utica, 
and elsewhere heretofore ; any assistance you may give him by 
way of buying, would be thankfully acknowledged, he being an 
acquaintance of mine;’ and the friend, in consequence of such 
letter, recommended Baker as worthy of credit, who obtained 
goods by means of such recommendation, and the vendor of 
the goods, by the fraud and insolvency of Baker, was prevented 
from obtaining payment for his goods; it was held, that the 
writer of the letter was subject to an action for the false recom- 
mendation of Baker, on the ground of the suppression of the 
facts that the writer of the letter then held three judgments 
against Baker, on which his property was subsequently sold, 
and the knowledge possessed by him that Baker was embar- 
rassed in his circumstances and must fail; and it was further 
held, that the writer of the letter was liable for the recommen- 
dations given by his friend, the object of the letter manifestly 
being to enable the person to whom it was addressed to aid 
Baker in procuring credit, and that all necessary information 
ought therefore to have been given, so that he might have 
judged whether Baker could safely be trusted. Allen v. Ad- 
dington, 7 Wend. 9. 

2. An action on the case lies for a false recommendation as to 
the credit of one person, by which another sustains damage, 
if such recommendation be made with the intent to deceive and 
defraud such other person; the information, however, must be 
communicated to, and relied on by the party injured, and must 
cause the damage. Jb. 

3. The false representation may consist in the suppression of the 
truth as well as in the assertion of a falsehood, and the action 
lies in either case, if the intention to deceive exists, and is the 
cause of the suppression of the truth or the assertion of the 
falsehood. Jb. 

4, It is not necessary to the maintenance of the action, that the 
person making the false affirmation is to be benefited by the 
fraud. Ib. 

. Nor is it necessary that the intention should exist to defraud 
the plaintiff in particular; if a person intending to defraud 
somebody, gives a general recommendation of credit to an in- 
solvent person, any one who sustains damage by reason of such 
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recommendation, is entitled to an action for such damage, 
grounded upon the fraud. Jb. 

6. A party making a fraudulent representation is liable to an 
action, although other recommendations were given which had 
an influence on the mind of the party injured, if the recom- 
mendation complained of as fraudulent was that which procured 
the credit. Jb. 

7. A false representation with a fraudulent intent is enough to 
sustain the action where it appears that the party injured relied 
on the representation, and was deceived by it; and it is not 
necessary to show that a deceit was practised for the purpose of 
throwing the party off his guard. 6. 

8. A communication made to a clerk or agent of a merchant, is 
the same as if made to the principal. Jb. 

9. Where goods are obtained by a fraudulent representation, and 
an action is brought for the injury, the jury are authorized to 
give damages for the punishment of the fraud, over and above 
the value of the goods. Jb. 

10. In an action on the case for fraudulent representation, a count 
in a declaration is good, which charges that the defendant in- 
duced A by letter addressed to him, to assist B to procure goods 
on credit, the defendant well knowing that B was not worthy 
of credit; that A did assist B to procure goods of the plaintiff, 
and that the plaintiff, confiding in the letter of the defendant 
and in the representations of A made at the instance of the de- 
fendant, sold goods to B; concluding with an averment that 
the defendant fraudulently deceived, and caused the plaintiff to 
be deceived, and that by means, &c. the plaintiff lost his goods 
and the value thereof. So a count is good, charging the de- 
fendant with falsely and fraudulently inducing another to assist 
an insolvent person in obtaining goods on credit, &c. Jb. 

11. In an action for seduction, evidence of promise of marriage 
is inadmissible ; and although the judge instructs the jury not 
to consider the damages arising from the breach of the promise 
of marriage, where such evidence has been received, the verdict 
will be set aside. Gillet v. Mead, 7 Wend. 193. 

12. The utmost Jatitude of inquiry is, that the female may be 
asked whether the defendant paid his addresses in an honorable 
way. Ib. 

13. An action on the case lies against a party who conspires with 
another, that such other shall obtain goods on credit from a 
third person, and deliver the same over to him; the fraudulent 
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act of the party obtaining the goods being deemed the act of 
the other. Moore v. Tracy, 7 Wend. 229. 

14, The party obtaining the goods is a competent witness against 
the particeps fraudis. Ib. 

15. An action on the case lies against a party who wrongfully 
and wilfully sues out an execution on a judgment which he 
knows to be paid and satisfied, whereby the property of the de- 
fendant is taken and sold; and to support the action it is not 
necessary to allege or prove actual malice. Brown v. Feeter, 7 
Wend. 301. 

16. Nor is it necessary to prove the precise day of the levy and 
sale under such execution, when laid under a videlicit. Ib. 
17. The fact of a party’s receiving the surplus of the avails of his 
property sold under an execution illegally issued, does not de- 
prive him of his right of action, for the unlawful suing out of 

the process. Ib. 

18. An action on the case lies against a public officer for a false 
and fraudulent representation made by him in relation to pro- 
perty sold by him ; and it is no answer that the sale was made 
in his official character. Culver v. Avery, 7 Wend. 380. 

19. The action lies for such representation made during a treaty 
for the sale and purchase of lands, if damage ensues, although 
the negotiation has been consummated by a deed or written 
contract. Ib. 

20. Whatever is said or done in good faith in a treaty for a sale 
and purchase, is merged in the purchase itself when consum- 
mated, and cannot be overhauled, whether the representations 
were true or false; but if they were known to be false when 
made, and have produced damage to the opposite party, the 
subsequent consummation of the agreement will not shield the 
defendant. Jb. 

21. Where a party was induced by a false representation to pur- 
chase property at a loan-officer’s sale, paid the purchase money, 
and obtained a deed which conferred no title, the property hav- 
ing previously been sold under a prior incumbrance, it was held, 
that an action on the case might be maintained by the purchaser, 
without proof that a suit had been brought for the recovery of 
the premises. Jb. 

22. Case lies for a false representation, whether made on the sale 
of real or personal property ; and whether it relates to the title 
of land, or to some collateral thing attached to it. Ib. 

23. A verdict will not be set aside in an action on the case for a 


false representation, as against evidence, unless it be clearly 
and manifestly so. Jb. 
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CHANCERY AND CHANCERY PRACTICE. 

1. The principle has been well established and generally sanc- 
tioned in courts of equity, that, by analogy, the statute of limi- 
tations is a bar to an equitable right, when at law it would have 
operated against a grant. Miller v. McIntyre, 6 Peters, 61. 

2. Where the defectiveness of a deed of conveyance at law was 
not apparent on its face, the deed, in a suit between the par- 
ties, having been declared void; it would be a proper case for 
a decree that the deed should be delivered up on a bill filed for 
that purpose. Not so when the defectiveness was apparent on 
the face of the deed. Peirsoll v. Elliott, 6 Peters, 95. 

3. The court will so modify their decree dismissing the bill filed 
for a perpetual injunction, and to have a defective deed deliv- 
ered up, as to express the principles upon which the bill is dis- 
missed, so as not to prejudice the complainants. Jb. 

4. In the argument before the court a new ground of relief was 
assumed, which had not been made in the circuit court; that 

if the court should not decree a specific performance of the 
contract to purchase the land, yet as the purchaser had been 
in possession thereof, the complainants are entitled to a decree 
for the rents and profits of the land while he was in possession. 
By the court: There is no rule of court or principle of law 
which prevents the complainants from assuming a ground in 
the Supreme Court which was not suggested in the court be- 
low; but such a course may be productive of much inconven- 
ience and some expense. Ib. 

. Although there is no specific prayer in the bill to be paid the 

rents and profits, yet the court think, that under the. general 
prayer, this relief may be granted. Under this prayer, only 
the relief may be given for which a basis is laid in the bill. In 
this case the possession of the land by the defendants is alleged, 
and the demands for rents and profits would result from this 
fact. There is no pretence that this demand was taken into 
view in the action at law. As it consisted of unliquidated 
damages, it was not a proper subject for an offset. Jb. 

The acts of Maryland regulating the proceedings on injunc- 

tions and other chancery proceedings, and giving certain effects 

to them in courts of law, are of no force in relation to the 
courts of the United States. The chancery jurisdiction given 
by the constitution and laws of the United States, is the same 
in all the States of the Union, and the rule of decision is the 
same in all. In the exercise of that jurisdiction the courts of 
the United States are not governed by the state practice, but 
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the act of congress of 1792, ch. 36, has provided that the 
modes of proceeding in equity suits shall be according to 
the principles, rules, and usages which belong to courts of 

equity, as contradistinguished from courts of law. And the 

settled doctrine of this court is, that the remedies in equity are 
to be administered, not according to the state practice, but ac- 
cording to the practice of courts of equity in the parent country, 
as contradistinguished from courts of law; subject, of course, 
to the provisions of the acts of congress, and to such alterations 
and rules as in the exercise of the powers delegated by those 
acts, the courts of the United States may from time to time 

prescribe. Boyle v. Zacharie & Turner, 6 Peters, 648. 

CHEROKEE INDIANS. 

1. The act of the legislature of Georgia, passed 22d of Decem- 
ber, 1830, entitled ‘ an act to prevent the exercise of assumed 
and arbitrary power by all persons under pretext of authority 
from the Cherokee Indians,’ &c. is void. Worcester v. The 
State of Georgia, 6 Peters, 515. 

. The act of 22d December, 1830, and the act passed by the 
legislature of Georgia, on the 19th December, 1829, en- 
titled ‘an act to add the territory lying within the chartered 
limits of Georgia, and now in the occupancy of the Cherokee 
Indians, to the counties of Carroll, De Kalb, Gwinnett, Hall, 
and Habersham, and to extend the laws of this State over the 
same, and to annul all Jaws and ordinances made by the Cher- 
okee nation of Indiaus, and to provide for the compensation of 
officers serving legal process in the said territory, and to regu- 
late the testimony of Indians, and to repeal the ninth section of 
the act of 1828 upon this subject,’ are inconsistent with the 
relations established between the United States and the Chero- 
kee nation, the regulation of which, according to the settled 
principles of our constitution, is committed exclusively to the 
government of the Union. They are in direct hostility with 
treaties, repeated in a succession of years, which mark out the 
boundary that separates the Cherokee country from Georgia ; 
guaranty to them all the Jand within their boundary ; solemnly 
pledge the faith of the United States to restrain their citizens 
from trespassing on it, and recognize the pre-existing power of 
the nation to govern itself. They are in equal hostility with 
the acts of Congress for regulating this intercourse and giving 
effect to the treaties. Jb. 

. The forcible seizure and abduction of the plaintiff in error, 
who was residing in the Cherokee nation, with its permission, 
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and by authority of the President of the United States,"is a vi- 
olation of the acts which authorize the chief magistrate to 
exercise this authority. Jb. 

4. The Cherokee nation is a distinct community, occupying its 
own territory, with boundaries accurately described, in which 
the laws of Georgia can have no force, and which the citizens 
of Georgia have no right to enter; but with the assent of the 
Cherokees themselves, or in conformity with treaties, and with 
the acts of Congress. The whole intercourse between the 
United States and this nation, is, by our constitution and laws, 
vested in the government of the United States. 16. 

CONSTITUTIONALITY OF STATE LAWS. 

1. The plaintiff was seized and forcibly carried away, while under 
guardianship of treaties guarantying the country in which he 
resided and taking it under the protection of the United States. 
He was seized while performing, under the sanction of the 
chief magistrate of the Union, those duties which the humane 
policy adopted by congress had recommended. He was appre- 
hended, tried, and condemned, under color of a law which has 
been shown to be repugnant to the constitution, laws, and trea- 
ties of the United States. Had a judgment, liable to the same 
objections, been rendered for property, none would question the 
jurisdiction of the Supreme Court of U.S. It cannot be less clear 
when the judgment affects personal liberty, and inflicts disgrace- 
ful punishment ; if punishment could disgrace when inflicted on 
innocence. The plaintiff in error is not less interested in the oper- 
ation of this unconstitutional Jaw than if it affected his property. 
He is not less entitled to the protection of the constitution, laws, 
and treaties of hiscountry. Worcester v. The State of Georgia, 
6 Peters, 515. 

2. The effect of a discharge under an insolvent law of a State, is 
at rest, so far as it depends on the antecedent decisions made 
by the Supreme Court. The opinion, delivered by Mr. Justice 
Johnson, in Ogden v. Saunders, 12 Wheat. 213, 258, was 
concurred in and adopted by the three judges who were in 
the minority on the general question of the constitutionality of 
State insolvent laws. So far then as decisions upon the subject 
of State insolvent laws have been made by the Supreme Court, 
they are to be deemed final and conclusive. Boyle v. Zacharie 
& Turner, 6 Peters, 348. 

CONSTRUCTION OF STATUTES. 

1. The legislature must be presumed to use words in their known 
and ordinary signification, unless that sense be repelled by the 
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context. ‘'l'he common law’ is constantly used in contradis- 
tinction to the statute law. Lessee of Levy v. M Cartee, 6 
Peters, 102. 

2. The Supreme Court of the United States have uniformly adopt- 
ed the decisions of the State tribunals, respectively, in the con- 
truction of their statutes. ‘This has been done as a matter of 
principle, in all cases where the decision of a State court has 
become a rule of property. Green v. Neal, 6 Peters, 291. 

CONSTRUCTION OF STATUTES OF THE U. STATES. 

1. Indictment under the third section of the act for the punish- 
ment of certain crimes against the United States, &c. passed 
April 20th, 1818. The indictment charged the defendant with 
being knowingly concerned in fitting out, in the port of Bal- 
timore, a vessel, with intent to employ her in the service of a 
‘ foreign people,’ the United Provinces of Buenos Ayres; against 
the subjects of the emperor of Brazil, with whom the United 
States were at peace. The vessel went from Baltimore to St. 
Thomas, and was there fully armed. She afterwards cruised 
under the Buenos Ayrean flag. To bring the defendant within 
the words of the act, it is not necessary to charge him with be- 
ing concerned in fitting out and arming the vessel ; the words 
of the act are fitting out or arming? Either will constitute the 
offence. It is sufficient if the indictment charges the offence 
in the words of the act. United States v. Quincy, 6 Peters, 
445. 

2. The law does not prohibit armed vessels belonging to citizens 
of the United States from sailing out of our ports: it only re- 
quires the owners to give security that such vessels shall not be 
employed by them to commit hostilities against foreign powers 
at peace with the United States. Jd. 

3. If the defendant was knowingly concerned in fitting out the 
vessel within the United States, with intent that she should be 
employed to commit hostilities against a state, or prince, or 
people, at peace with the United States; that intention being 
defeated by what might afterwards take place in the West In- 
dies, would not purge the offence, which was previously con- 
summated. It is not necessary that the design or intention 
should be carried into execution in order to constitute the of- 
fence. Ib. 

4. The indictment charges that the defendant was concerned in 
fitting out the Bolivar with intent that she should be employed 
in the service of a foreign people ; that is to say, in the service 
of the United Provinces of Rio de la Plata. It was in evi- 
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dence that the United Provinces of Rio de la Plata had been 
regularly acknowledged as an independent nation by the exec- 
utive department of the government of the United States, before 
the year 1827. It was argued that the word people is not 
applicable to that nation or power. By the court : the objection 
is one purely technical, and we think not well founded. The 
word ‘people,’ as here used, is merely descriptive of the power in 
whose service the vessel was intended to be employed : and it 
is one of the denominations applied by the act of congress to a 
foreign power. Ib. . 

CORPORATIONS. 

1. A corporation is liable for the expense of the publication of the 
accounts of its treasurer, when by its charter such accounts are 
required to be published. Tucker & Sleight v. Trustees of 
Rochester, 7 Wend. 254. 

2. When a corporation sues according to course of common law, 
it is not necessary that a warrant of attorney should be produced. 
Ganes v. Tombeckbee Bank, 1 Minor, 50. 

COSTS. 

A party in interest in a suit, prosecuting in the name of another, 
will, on the application of such nominal party to the record, 
be directed by rule of court to pay the costs adjudged in the 


suit against the party to the record. Colvard v. Oliver, 7 
Wend. 477. 


COVENANT. 


1. In covenant or debt, the plea of non est factum, only puts in 
issue the giving of the deed, and it is not necessary in such a 
case for the plaintiff to prove the averments or breaches con- 
tained in his declaration; the plea admits all the material 
averments. Legg v. Robinson, 7 Wend. 194 

2. Where, in a justice’s court, to a declaration on an appeal bond, 
containing all the necessary averments to charge the defendant, 
the defendant pleaded that he never gave such a writing, it was 
held that the above rule applied, and that the plaintiff was bound 
to prove only the execution of the bond. Jb. 

3. An action of covenant will not lie for breach of the covenant 
of quiet enjoyment, although the grantee has been prosecuted 
in trespass by a third person claiming title and a recovery had 
against him, unless the plaintiff in the action avers and proves, 
that such third person before, or at the date of the covenant, 
had lawful title, and by virtue thereof entered and ousted the 
plaintiff. Webb v. Alexander, 7 Wend. 281. 

DAMAGES. 


Where a case was not one for vindictive or exemplary damages, 
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the charge of the court to the jury was, that the plaintiffs were 
entitled to recover such damages as they had proved themselves 
entitled to, on account of the actual injury sustained by the 
seizure and detention of the goods. And in ascertaining what 
these damages were, the court directed them, that the plaintiffs 
had a right to recover the value of the goods (teas) at the time 
of the levy, with interest from the expiration of the usual credit 
on extensive sales. This was in conformity to the decision of 
Supreme Court of the United States in the case of Conard v. 
Nicoll, 4 Peters Reports, 291. Conard v. The Pacific Insurance 
Company, 6 Peters, 262. 

DEBT. 

1. Debt lies on a note to pay money on a certain day, or on de- 
mand, in merchandise, and it is not necessary to aver failure to 
pay in merchandise. Henry v. Gambee, 1 Minor, 6. 

2. Debt lies on note to pay money which may be discharged in 
cotton. Bradford vy. Stewart, 1 Minor, 144. 

3. Debt will not lie in the name of the bearer of a specialty pay- 
able to T. or bearer. Howell vy. Hallett, 1 Minor, 102. 

4. Nor by the endorsee against endorser. Vide Whiting v. King, 
1 Minor, 122. 

5. On a note payable at a future day with interest from date, prin- 
cipal and interest should not be demanded in an aggregate sum 
as debt. Butler v. Limerick, 1 Minor, 115. 

DEED. 

1. Proof of the hand writing of a deed, added to its being in the 
possession of the grantee, is prima facie evidence that it was 
sealed and delivered. Lessee of Sicard v. Davis, 6 Peters, 124. 

2. Where a deed granted 600 acres of land to be surveyed or 
taken off of a large tract, and by the terms of an instrument 
referred to in the deed, the tract was to be divided into 100 
acres each, and an election of lots was given to the grantees, 
which they subsequently made, it was held, that though by the 
deed the grantees became tenants in common with the owners 
of the tract, the election followed up by possession operated by 
a parol partition. Jackson v. Livingston, 7 Wend. 136. 

3. In a covenant of warranty in a deed of lands, where the grantor 
covenants to warrant the premises against himself, his heirs, 
&c. and against all and every other person or persons claiming 
or to claim the said premises, or any part thereof, from and 
under him the said party of the second part, the words, the said 
party of the second part, will be rejected as repugnant. Saun- 
ders v. Betts, 7 Wend. 287. 
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4. The alteration, by a party, of a deed, conveying to him an estate 
in lands, does not divest the estate; so held in this case, where 
the word junior in the name of the grantee, D. Gould, junior, 
appeared to have been repeatedly altered. Jackson ex dem. 
Gould v. Gould, 7 Wend. 364. 

5. In the proof of a deed by a subscribing witness, he must state 
that he knows the grantor, or the proof is insufficient. 1b. 

DEDICATION OF LAND TO PUBLIC USES. 

1. The equitable owners of a tract of land on the river Ohio (the 
legal title to which was granted to John Cleves Symmes, from 
whom they had purchased the iand before the emanation of the 
patent from the United States) proceeded in January 1789, to 
lay out on part of the said tract a town, now the city of Cincin- 
nati. A plan was made and approved of by the equitable pro- 
prietors, and according to which the ground lying between Front 
Street and the river was set apart as a common, for the use and 
benefit of the town forever, reserving only the right of a ferry ; 
and no lots were laid out on the land thus dedicated as a com- 
mon. Afterwards, the legal title to the lands became vested in 
the plaintiff in this ejectment, who, under the same, sought to 
recover the premises so dedicated to public uses. Held: that 
the right of the public to use the common in Cincinnati must 
rest on the same principles as the right to use the streets ; that 
the dedication made when the town was laid out, gave a valid 
and indefeasible title to the city of Cincinnati. City of Cincin- 
nati v. White, 6 Peters, 431. 

2. There is no particular form or ceremony necessary in the dedi- 
cation of land to public use. All that is required is the assent 
of the owner of the land, and the fact of its being used for pub- 
lic purposes intended by the appropriation. Jb. 

3. If the ground in controversy in the ejectment had been dedi- 
cated for a particular purpose, and the city authorities had ap- 
propriated it to an entirely different purpose, it might afford 
ground for the interference of a court of chancery to compel a 
specific execution of the trust, by restraining the corporation, or 
by causing the removal of obstructions. But even in such a 
case, the property dedicated would not revert to the original 
owner. ‘The use would still remain in the public, limited only 
by the conditions imposed in the grant. Barclay v. Howell’s 
Lessee, 6 Peters, 498. 

DESCENT. 

1. No one who is obliged to trace his descent through an alien 


can inherit real estate, if the death of the owner happened pre- 
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vious to the Ist January 1830, until when, the statute, 11 and 
12 Wm. 3, ch. 6, was not incorporated into the New York law 
of descent; so held where the children of a naturalized citizen 
claimed that their father was the heir of a naturalized citizen, 
they being obliged to trace their descent through their grand- 
mother, who was an alien. Jackson v. Greene, 7 Wend. 333. 

2. It seems, however, that this rule would not apply where the 
claimant was a brother of the person last seized ; the descent 
from brother to brother is considered immediate; but not so 
from cousin to cousin. Jb. 

3. If an alien holding lands under the provisions of the acts of the 
legislature of 1802 and 1808, authorizing aliens to purchase 
and hold real estate, dies intestate, his lands descend to his 
heirs, although they be aliens: if he dies without heirs, the 
lands escheat; but until office found, the State has no right to 
enter and take possession, and a grant of the lands before oifice 
found, whether by legislative act or otherwise, conveys no title. 
Jackson v. Smith, 7 Wend. 367. 

DEVISE. 

Where a man by his will devised real estate to three sons, adjudged 
to be illegitimate, ‘if they should live to come of age,’ it was 
held, that during their minority the property went to the heir 
at law, though it seems that the heir in such case takes only as 


trustee, and not in his own right. Jackson v. Winne,7 Wend. 
47. 


EJECTMENT. 

1. In an ejectment for a tract of land, where the property sued 
for is described by metes and bounds, the jury may find a ver- 
dict for part of the land, describing it in their verdict. The 
jury do no more than their duty, when they find a verdict ac- 
cording to the extent and limits of the title proved by the evi- 
dence. M’ Arthur v. Porter, 6 Peters, 205. 

2. The defendant in an ejectment showed, prima facie, a good 
title to recover. The defendant sets up no title in himself, but 
seeks to maintain his possession as a mere intruder, by setting 
up a title in third persons, with whom he has no privity. In 
such a case it is incumbent upon the party setting up the de- 
fence, to establish the existence of such an outstanding title, 
beyond all controversy. It is not sufficient for him to show that 
there may possibly be such a title. If he leaves it in doubt, 
that is enough for the plaintiff. He has a right to stand upon 
his prima facie good title; and he is bound to furnish any evidence 
to assist the defence. It is not incumbent on him, negatively, 
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to establish the non-existence of such an outstanding title; 
it is the duty of the defendant to make its existence certain. 
Greenleaf’s Lessee v. Birth, 6 Peters, 302. 

In ejectment, where the defendant produces no written title, 
but relies solely on possession with an assertion of title, he can 
retain so much only as he has under actual improvement, and 
been in possession of for twenty years; what is said to the con- 
trary of this position in La Frombois v. Jackson, 8 Cowen, 589, 
is obiter. Jackson v. Warford, 7 Wend. 62. 


. Where a party had been in possession of land for 35 years, 


claiming it as his own, and had built a barn upon it; and where 
the owner, who resided within 60 miles of the premises, instead 
of asserting his claim, embarked in the service of the North 
West Company in Canada for 20 years, and suffered 18 years 
to elapse after his return before bringing suit, and the original 
letters patent for the land were found in possession of the occu- 
pant of the premises; it was held that the facts and circumstan- 
ces were such as would have warranted the presumption of a 
conveyance to the occupant. Ib. 


. Where a patent for a lot of land was granted, in 1820, to a 


revolutionary officer, in pursuance of an act of the legislature 
of New York of that year, although the act declared that the 
patent should have the like effect as to the title to the lot as if 
the same had been issued in 1790, it was held, that a possession, 
under claim of title for 35 years, could not be set up as adverse, 
to bar the right to recover in an action of ejectment, by the 
heirs of the patentee. Jackson v. Vale, 7 Wend. 125. 


. A possession under a void title does not defeat the operation of 


a conveyance, on the ground of the premises being held ad- 
versely, for in such case the possession is not adverse. Jackson 
v. Andrews, 7 Wend. 152. 


. Several defendants may be joined in one suit in ejectment, 


where the plaintiff’s title in relation to all is the same, although 
their possessions may be several and not joint; each defendant 
may be found separately guilty for the part of the premises in 


his possession, and the plaintiff have judgment against them 
severally. Ib. 


8. It is only in the case of a resulting trust that the estate of a cestut 


que trust can be set up to bar a recovery by the person having 
the legal estate. Jackson v. Leggett, 7 Wend. 377. 


9. Where there are two demises in an action of ejectment, one in 


the name of the grantor, and the other in the name of the 
grantee of the premises, and at the time of the conveyance to 
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the grantee the premises are held adversely, so as to render the 
couveyance inoperative, the recovery may be in the name of the 
grantor. Ib. 

10. A party in possession of lands recognising the title of a 
claimant, and agreeing to purchase, may subsequently deny 
such title, set up title in himself, and show that his acknow- 
ledgment was produced by imposition, or made under a misap- 
prehension of his rights; but a party entering into possession, 
under an agreement to purchase, cannot dispute the title of him 
under whom he enters, until after a surrender of the possession. 
Jackson v. Spear, 7 Wend. 401. 

11. In ejectment, although the use of the names of any other 
than the real claimants is abolished, still counts may be inserted 
in the name of both grantor and grantee, where the objection 
of adverse possession at the time of the coveyance to the grantee 
is anticipated. Ely v. Ballentine, 7 Wend. 470. 

ENTRY. 

1. If an entry be made under a grant, and there is no adverse 
possession, the entry will be limited only by the grant, unless 
the contrary appear. Miller v. M Intyre, 6 Peters, 61. 

2. An entry of land in Ohio, in the name of a person who was 
dead when the same was made, is a nullity. M’Donald’s 
Heirs v. Smalley, 6 Peters, 261. 

3. An entry of land in a county which was afterwards divided, 
does not, after the division, authorize a survey in the original 
county, if the land falls within the new county. Bordman v. 
The Lessees of Reed and Ford, 6 Peters, 328. 

ERROR. 

1. On the trial of a suit in the District Court of the United States 
for the eastern district of Louisiana, one of the defendants took 
a separate defence; and he afterwards prosecuted a writ of 
error to the Sup. Court of U. S., without joining the other two de- 
fendants in the writ. The other defendants also issued a separate 
writ of error; and the plaintiffs in error in each writ gave several 
appeal bonds. The court overruled a motion to dismiss the cause : 
the ground of the motion being that but one writ of error could 
be sued out, and that all the defendants should have united in 
the same. Coz & Diz v. The United States, 6 Peters, 172. 

. A writ of error will not lie to the circuit court of the United 
States, to revise its decision in refusing to grant a writ of ven- 
ditioni exponas, issued on a judgment obtained in that court. A 
writ of error does not lie in such acase. Boyle v. Zacharie & 
Turner, 6 Peters, 648. 
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3. Where error in law and error in fact are assigned together in 
one assignment of errors, the assignment is bad for duplicity, 
but advantage can be taken of such fault only by a special de- 
murrer. Moody v. Vreeland, 7 Wend. 35. 

4, A judgment will not be reversed for clerical errors, or mere 
matters of form: thus, where a placita of a record in the com- 
mon pleas was of a wrong term, manifestly by mistake, and 
where, in a judgment on appeal by defendants, costs of the 
court below were awarded to the plaintiff, the court judically 
knowing that there could be no such costs, refused for these 
causes to reverse the judgment. Moore v. Tracy, 7 Wend. 
229. 

5. Where the defect in a record relates to form, the court will 
either disregard it, or suspend giving judgment until applica- 
tion can be regularly made for aa amendment. 6. 

6. In an action on a note payable in specific acticles, where the 
defendant asked the court of common pleas, in an appeal case, 
to instruct the jury that the plaintiff was not entitled to recover, 
because a sufficient demand before suit had not been proved, 
and the court decided that the evidence was sufficient to sub- 
mit the question to the jury, and then proceeded and delivered 
their opinion to the jury, that the matters given in evidence con- 
stituted a demand, and were sufficient to entitle the plaintiff to 
a recovery, the court refused to reverse the judgment, consid- 
ering what was said by the common pleas as a mere expression 
of opinion on the weight of evidence, and not as a charge that 
as a matter of law the demand was sufficient. Durkee v. Mar- 
shall, 7 Wend. 312. 

7. It seems, a judgment will not be reversed for the error of the 
court below, in not allowing an item of a demand against the 
party recovering the judgment, when the only effect of such al- 
lowance would have been to reduce the amount recovered, 
if the party obtaining the judgment enters a remiititur of the 
amount claimed by the opposite party. Meech v. Smith, 7 
Wend. 315. 

8. Upon a writ of error after verdict, the court refused to grant 
an amendment allowing an assignment of breaches to be insert- 
ed in the declaration, or to consider the amendment as made, 
although the whole merits of the case had been gone into on 
the trial in the court below, but upon defective pleadings. 
Reed v. Drake, 7 Wend. 345. 

9. Defects in pleadings which could not have been taken advan- 
tage of by demurrer, will not be considered as amended upon a 
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writ of error; nor will defects be supplied, if the effect be to 
alter the issue between the parties, or the trial consequent there- 
on. Ib. 

10. A judgment will not be reversed because a plaintiff has re- 
mitted the costs found by the jury, and still taxed costs of in- 
crease, where it manifestly appears that the remission of the 
costs was by mistake; nor will it be reversed, although by the 
record it appears that the jury have passed upon but one or two 
issues, if, from the bill of exceptions, it appears that the jury 
did in fact pass upon both issues. Read v. Hurd, 7 Wend. 
408. 

11. On the return of a writ of error, if the errors relied on do not 
appear in the record, but exist in the files or records of the 
court below, the correct practice is to put in a general assign- 
ment of errors and also a special assignment alleging diminu- 
tion, and on service of a copy of the allegation to enter a rule 
of course, awarding a certiorari to bring up the matters alleged 
in diminution. Pelletreav. Jackson, 7 Wend. 478. 

12. The court will not, on motion, determine the relevancy of the 
matter alleged in diminution, and brought up by certiorari, but 
leave the same to be decided when the case shall be argued Ib. 

ESCAPE, ACTION FOR. 

A suit against a sheriff for the escape of a prisoner in execution, 
is an election by the plaintiff to consider the defendant out of 
custody ; from the commencement of such suit the defendant 
in execution ceases, in judgment of law, to be in the custody 
of the sheriff, and may depart from the jail liberties with impu- 
nity, and until again charged in execution, an action for an es- 
cape will not lie. Brown v. Littlefield, 7 Wend. 454. 

EVIDENCE. 

1. It is competent to prove by parol that a grantor signed his 
name in blank on the back of a promissory note, and authorized 
another to write a sufficient guarantee over it. Bank of the 
United States v. Dunn, 6 Peters, 51. 

2. A certificate from the secretary of state of the State of Rhode 
Island, also certified by the governor under the seal of the State, 
was offered to prove that certain proceedings have been had at 
different times in the legislature of Rhode Island on private 
petitions relative to the administration and sale of the estates of 
deceased persons for the payment of their debts; and that there 
have been certain usages and proceeding in the legislature of 
that State in regard tothe same. By the court: the public laws 
of aState may, without question, be read in the Supreme Court, 
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and the exercise of any authority which they contain may be 
derived historically from them. But private laws and special 
proceedings of this character are governed by a different rule. 
They are matters of fact, to be proved as such in the ordinary 
manner. The Sup, Court of U.S. cannot go into an inquiry as to 
the existence of such facts upon a writ of error, if they are not 
found in the record. Leland v. Wilkinson, 6 Peters, 317. 

3. A witness cannot be admitted to prove what was said by a wit- 
ness who is dead, relative to a conversation on a former trial 
between the plaintiff and some of the defendants. As the evi- 
dence was not given between the same parties, it could only be 
received as hearsay. Boardman v. The Lessees of Reed & 
Ford, 6 Peters, 328. 

4. Landmarks are frequently found of perishable materials, which 
pass away with the generation in which they are made. By 
the improvement of the country, and from other causes, they 
are often destroyed. It is therefore important in many cases, 
that hearsay or reputation should be received to establish ancient 
boundaries. But such testimony must be pertinent and material 
to the issue between the parties. If it have no relation to the 
subject, or if it refer to a fact which is immaterial to the point 
of inquiry, it ought not to be admitted. Jb. 

5. Secondary evidence to prove the contents of a commission 

issued to a Buenos Ayrean privateer, the vessel having been 

fitted out in Baltimore, may be given, after proof has been made 
of the fitting out of the vessel, of her having cruised under the 
commission and made prizes of the vessels belonging to the 
emperor of Brazil, then at war with Buenos Ayres; and also 
after it had been proved that the persons who had used the 
commission had been indicted for so doing, and could not be 

found. The United States v. Reyburn, 6 Peters, 352. 

The rule as to the admission of secondary evidence does not 

require the strongest possible evidence of the matter in dispute ; 

but only that no evidence shall be given, which, from the nature 
of the transaction, supposes there is better evidence of the fact 
attainable by the party. It is said in the books, that the ground 
of the rule is a suspicion of fraud; and if there is better evi- 
dence of the fact which is withheld, a presumption arises that 
the party has some secret or sinister motive in not producing it. 

Rules of evidence are adopted for practical purposes in the ad- 

ministration of justice ; and must be so applied as to promote the 

ends for which they are designed. Ib. 

7. An ejectment for a tract of land was tried upwards of seventy 


6. 
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years after the date of a lease, recited to have been executed in 

a deed of release of the premises in dispute, but which lease 

was not produced on the trial. Under these circumstances, tive 

lapse of time would alone be sufficient to justify a presumption 
of the due execution and loss of the lease, proper to be left to 

the jury. Crane v. Morris’s Lessee, 6 Peters, 598. 

. The solemn probate of a deed by a witness upon oath before a 
magistrate, for the purpose of having it recorded, and the certi- 
ficate of the magistrate of its due probate upon such testimony, 
are certainly entitled to more weight as evidence, than the mere 
unexplained proof of the hand-writing of a witness after his death. 
The one affords only a presumption of the due execution of the 
deed, from the mere fact that the signature of the witness is to 
the attestation clause ; the other is a deliberate affirmation by 
the witness, upon oath, before a competent tribunal, of the ma- 
terial facts to prove the execution. Ib. 

9. It is a general rule that evidence by comparison of hands is not 
admissible when the witness has had no previous knowledge of 
the hand-writing, but is called upon to testify merely from a com- 
parison of hands. There may be cases, where, from the antiquity 
of the writing, and impossibility that any living witness could 
swear that he ever saw the party write ; comparison of hand- 
writing with documents known to be in his hand-writing, has 
been admitted. But these are extraordinary instances arising 
from the necessity of the case. Strother v. Lucas, 6 Peters, 763. 

10. Evidence, preliminary to the introduction of a deposition taken 
de bene esse that the party offering it believed that the witness was 
absent from the state, that the witness told the party at the time of 
the examination that he expected to leave the state, that previous 
to his examination the party was in the habit of seeing him, but 
since had not seen him, was held to be sufficient ; it appearing 
that the witness was a journeyman carpenter, without a fixed 
habitation, and in pursuit of employment. Guyon v. Lewis, 7 
Wend. 26. 

11. The refusal to produce books or papers upon notice given, 
does not warrant the presumption that if produced they would 
show the fact to be as alleged by the party giving notice ; the 
only effect of such refusal is, that parol evidence of their contents 
may be given; and if such secondary evidence be imperfect, 
vague, and uncertain as to dates, sums, &c. every intendment 
and presumption shall be against the party who might remove 
all doubt by producing the higher evidence. Some general 
evidence of such parts of their contents as are applicable to the 
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case must first be given, before any foundation is laid for any 
inference or intendment on account of their non-production. 
Life and Firev. Mechanic Ins. Co. 7 Wend. 31. 

12. Evidence of admission by a party that he authorized another 
to give a note to a third person for a specified sum, does not 
warrant the reading in evidence of a note corresponding with 
the note thus authorized to be made, without proof of its having 
been duly made. Minard v. Mead, 7 Wend. 68. 

13. Evidence received by a judge on the trial of a cause as pre- 
iiminary to the introduction of other evidence, is not to be sub- 
mitted to the jury; it is the province of the judge and not of 
the jury, to pass upon its sufficiency ; accordingly, where proof 
of the admissions of an alleged partner was offered to be shown, 
it was held it was the province of the judge, and not of the jury, 
to pass upon the fact, whether he was such partner or not. 
Harris v. Wilson, 7 Wend. 57. 

14. A witness cannot be examined as to a distinct collateral fact for 
the purpose of impeaching his testimony, by contradicting him ; 
but if a question relative to such fact be put, and answered, 
evidence cannot afterwards be adduced for the purpose of con- 
tradiction. Ib. 

15. A note, although referred to in an instrument produced by the 
opposite party, cannot be read in evidence, without production 
of the subscribing witnesses, or accounting for their absence ; 
especially, where the note offered in evidence purports to be a 
sealed note, and the fact, whether sealed or not, has an important 
bearing upor the issue of the cause. Jackson v. Sackett, 7 
Wend. 94. 

16. A party sued as the part owner of a steam boat cannot prove 
that the boat belongs to an incorporated company, without pro- 
ducing the act of incorporation. Williams v. Sherman, 7 
Wend. 109. 

17. An admission of one of several grantors, as to the execution 
and contents of a deed, is admissible evidence, where a party 
claiming under such deed has entitled himself to give secondary 
proof, on the ground of the deed being lost or destroyed. Jack- 
son v. Vail, 7 Wend. 125. 

18. A party proving the contents of a lost deed, to which there 
are subscribing witnesses, cannot be required to produce the 
witnesses, unless it be shown that he knows who were the sub- 
scribing witnesses. Ib. 

19. Parol evidence may be given of the existence, contents, and 
surrender or cancellation of a power of attorney, authorizing 
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the sale and conveyance of lands under which a sale has in 
fact been had; and such evidence may consist of the admis- 
sions of the constituent. Jackson vy. Livingston, 7 Wend. 106. 

20. The introduction of such evidence does not violate the rule 
of law that a fee cannot be divested by parol: the title passed 
by the written instruments, the power and the deed executed 
in pursuance thereof, and the non-production of a deed or 
written instrument being satisfactorily accounted for, evidence 
of the existence and contents of such paper is always admissi- 
ble. Jb. 

21. A plaintiff in ejectment is not bound to call the grantor of the 
defendant as a witness, to show the existence of a deed in the 
possession of such grantor; notice to the defendant to whom 
the title of such grantor has passed to produce the deed at the 
trial is sufficient, and will authorize parol proof of the contents 
of the deed. Jb. 

22. Where money is paid to an agent of a party, it is not neces- 
sary to produce such agent as a witness to prove his authority 
to receive the money, if the admissions of the party can be 
shown to support the charge of money paid. Doyle’s Adm’rs. 
v. St. James’ Church at Brooklyn, 7 Wend. 198. 

23. A party wishing to avail himself in evidence of a paper in 
the possession of the attorney of his adversary, must give notice 
to produce it; he cannot have the benefit of the evidence by 
subpeenaing the attorney to produce it, and compelling him to 
testify, if it was delivered to him by his clients, as supporting 
the action or defence. McPherson v. Rathbone, 7 Wend. 216. 

24. Notice to produce a paper in evidence, given a few minutes 
before called for, is not sufficient, unless it be shown to be in 
court. Jb. 

25. Parol evidence of the contents of a paper required to be pro- 
duced on the trial of a cause cannot be given, until its genu- 
ineness be established by proof; if a paper is produced on 
notice, such proof is not necessary. Ib. 

26. Where it is sought to connect a suit before a justice, dismiss- 
ed by reason of a plea of title, with a suit subsequently prose- 
cuted for the same cause in the common pleas, the written pro- 
ceedings before the justice must be produced ; the facts cannot 
be established by parol. Webb v. Alerander, 7 Wend. 281. 

27. The admissions of an agent of a party not acting within the 
scope of his authority, are inadmissible as evidence ; the agent 
being a competent witness, must be called to testify. 16. 

28. An account stated an unqualified admission of liability made 
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by a party when called on for settlement, is not within the rule 
that admissions made by a party during a treaty of compro- 
mise, shall not be given in evidence. Hyde v. Stone, 7 Wend. 
354. 

29. A lease more than thirty years old may be read in evidence 
without proof of its execution, although there be no direct proof 
of possession accompanying it, if found among the title papers 
of the estate affected by it, and the facts and circumstances in 
reference to the property specified in it be such as to afford a 
reasonable ground of presumption of its genuineness ; so held, 
in a case where a lease purporting to bear date in 1722, grant- 
ing to the lessee a right to flow lands for the use of a mill, was 
found among the title papers of the estate of the lessor in 1779, 
and the owner of the mill in 1810 recognised the right to the 
land overflowed in the person to whom the estate of the lessor 
had been transmitted. Hewlett v. Cock, 7 Wend. 371. 

30. The record of a certificate of incorporation of a religious so- 
ciety is not evidence of the fact of incorporation ; the certificate 
itself must be produced, or its non-production accounted for. 
Jackson v Leggett, 7 Wend. 377. 

31. In a suit for the recovery of property purchased at a consta- 
stable’s sale, under an execution on a justice’s judgment, ren- 
dered in a cause commenced by attachment, evidence that a 
copy of the attachment was not left at the last place of abode 
of the defendant, is not admissible. Case v. Redfield, 7 Wend. 
395. 

32. Under the plea of nil debet to an action of debt for an escape, 
any matter in discharge of the action may be given in evidence, 
as for instance, that at the time of the alleged escape, the party 
in execution was not a lawful prisoner, in the custody of the 
sheriff. Brown v. Littlefield, 7 Wend. 454. 

33. Notice to produce a paper as preliminary to parol evidence, 
may be given to the attorney of the party on record, although 
such party be but a nominal party; notice to the real party 
himself is not necessary when the suit is prosecuted for his 
benefit. Jb. 

34. A copy of a declaration served on the defendant’s attorney is 
admissible in evidence, to show a former suit, and the cause of 
action therein expressed ; it is not necessary to produce an 
exemplified copy of the declaration on file. Jb. 

35. A party who, under a rule of court granted on the application 
of his adversary seeking a discovery, has deposited his books 
of account in the clerk’s office, is entitled to withdraw the same, 
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after the books have been deposited a reasonable time. N. B. 
The court will hereafter specify in their rule the time the books 
shall remain. Stow v. Betts, 7 Wend. 536. 

36. The object of the deposit is, that the party may have an op- 
portunity to inspect the books, papers, and documents, and to 
take transcripts, to be used as secondary evidence, on the non- 
production of the originals at the trial. 6. 

37. In an action by a Bank, the party who has not possession of 
the books, and it not having been proved that books were regu- 
larly kept, may prove, by the cashier, that the note on which 
the action is founded, had not been discounted. Gaines v. T. 
Bank, 1 Minor, 50. 

38. An attoruey who had a paper, testified that he searched for 
and could not find it; that when he saw it last, it was in the 
possession of H. T.— evidence of its contents not admissible. 
Judson v. Esclava, 1 Minor, 2. 

39. In debt on a promissory note, on issue on a plea that the note 
was without consideration, the note in itself is evidence of con- 
sideration. McMahon v. Crockett, 1 Minor, 362. 

40. What defendant at time of signing declared to be the contract, 
is not evidence. Wesson v. Carroll, 1 Minor, 251. 


See Britis or Excnanee, 15; Jupements anp Executions, 1, 
3; Marriages, 2. 


FALSE REPRESENTATION. See Case. 

FORCIBLE ENTRY AND DETAINER. 

1. Tenant at will may maintain. McDonald v. Gayle, 1 Minor, 
98. 

2. Forcible entry lies only for one who has had actual possession. 
Childress v. McGehee, 1 Minor, 131. 

FRAUDULENT CONVEYANCE. 

There is no such thing as fraud in law, as distinguished from 
fraud in fact; what was formerly considered as fraud in law, 
or conclusive evidence of fraud, and to be so pronounced by the 
court, is now held to be but prima facie evidence, to be sub- 


mitted to and passed upon by the jury. Jackson v. Timmer- 
man, 7 Wend. 436. 


FRAUDULENT REPRESENTATIONS. 

Endorser liable for, though assignment made, without recourse. 
Horton vy. Seales, 1 Minor, 166. 

GUARDIAN AND WARD. 

A guardian by nature is entitled to the charge only of the person, 


and not of the personal estate of the ward. Hyde v. Stone, 7 
Wend. 354. 


See Parties. 
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HIGHWAYS. 


1. A plea of title is no bar to an action by commissioners of high- 
ways for an obstruction of a highway. Parker v. Van Houten, 
7 Wend. 145. 

2. On a question arising under the acts of the legislature, requir- 
ing all persons meeting each other on any turnpike road or 
public highway, to drive their carriages to the right of the centre 
of the road, it was adjudged that the true construction of the 
acts is, that persons thus meeting shall keep to the right of the 
centre of the worked part of the road. Earing v. Lansingh, 7 
Wend. 185. 

3. It is not the centre of the smooth or most travelled part of the 
road which is the dividing line, but the centre of the worked 
part, although the whole of the smooth or most travelled path 
may be upon one side of that centre. Jb. 

4. It is no defence that the party had no design to offend, that 
he attempted to prevent a collision, that the road on his side 
was rough and rutty, and that it was more difficult for him 
than for the other party to turn out; unless the obstacles to 


turning out are insuperable or extremely difficult, he is without 
excuse. Ib, 


HUSBAND AND WIFE. 

That a husband, even before marriage, may, in virtue of the mar- 
riage contract, have inchoate rights in the estate of his wife, 
which, if the marriage is consummated, will be protected by a 
court of equity against any antecedent contracts and convey- 
ances secretly made by the wife, in fraud of those marital rights, 
may be admitted: but they are mere equities, and in no just 
sense constitute any legal or equitable estate in her lands or 
other property, antecedent to her marriage. Crane v. Morris’s 
Lessee, 6 Peters, 598. 

INCORPORATED COMPANIES. 

1. A president of an incorporated company cannot borrow money 
in the name of the company and pledge its responsibility, unless 

authorized by the charter of the company, or by a resolution or 
by-law of the directors. Life and Fire Ins, Co. v. Mechanic 
Fire Ins. Co. of New York, 7 Wend. 31. 

. A corporation authorized to lend money only on bond and 
mortgage, cannot recover money lent by the corporation, except 
a bond and mortgage be taken for its repayment; every other 
security, as well as the contract itself, is void, and not the basis 
of an action. Jb. 


3. If the officers of a company to whom the business of making 


i) 
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loans appropriately belongs, make an illegal loan, the company 
is bound by their act. Ib. 

4. An incorporated banking company, whose charter is granted 
by a sister State, is within the operation of the restraining act 
of New York, forbidding all persons, associations, and bodies 
corporate from carrying on banking business, unless thereunto 
specially authorized by law. Pennington & Kean v. Townsend, 
7 Wend. 276. 

. Where a foreign incorporated banking company violated this 
act, and brought an action to recover the amount of a check 
discounted by them, it was held that they were not entitled to 
recover. Ib. 

6. Two incorporated companies may unite in an action of assump- 
sit to recover a sum of money deposited in a bank in their joint 
names. Sharon Canal Company v. The Fulton Bank, 7 Wend. 
412. 

7. It seems that corporations cannot consolidate their funds, or 
form a partnership, unless authorized by express grant or ne- 
cessary implication. Jb. 

8. Previous to the revised statutes of New York, in a suit by a 
corporation, on a promissory note, if the general issue was 
pleaded, the plaintiffs were bound to show that they were a 
body corporate. Williams v. Bank of Michigan, 7 Wend. 539. 

9. A corporation may be proved by an exemplification or admis- 
sion of the act of incorporation, and acts of user under it ; and 
the acts and admissions of a party, such as serving as president 
of the corporation, and giving a note to it in its corporate name, 
is prima facie evidence of user. Ib. 

10. The fact of a contract being made with a joint stock compa- 
ny, designating it as an incorporated company, e. g. ‘ The Pres- 
ident, Directors, and Company of the Bank of Michigan,’ does 
not dispense with proof that the company is a body corporate, 
unless in the contract itself it is distinctly stated that the com- 
pany is an incorporated company. Jb. 

11. It seems, however, that after a judgment in favor of such com- 
pany, in an action on the judgment, or in a suit on the recog- 
nisance of bail, either in the original action, or in error, the de- 
fendants would be estopped from denying the existence of the 
corporation. Jb. 

INDIANS. See Cueroxee Inprans. 

INFANCY. 

To entitle the party to the protection of the proviso in the statute 
of limitations in favor of infants, &c. the infancy and the bring- 


or 
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ing of the suit within the time limited after disability removed, 
must be specially pleaded. Hyde v. Stone,7 Wend. 354. 


INSURANCE. 


1. 


. An application for insurance, describing a buildin 


Where an insurance was effected upon a steam saw mill, and 
subsequent to the policy being underwriten, the boiler, which 
was placed on the outside of the mill, was enclosed by a frame 
building and covered over with a roof, it was held, that evidence 
of the opinions of underwriters who had not seen the premises, 
and had no particular science in the construction of such build- 
ings, was not admissible to show that the risk was materially 
increased by such additional building; whether the risk was 
thereby increased, not being a matter of skill or science, but 
simply a question of fact which the jurors were as competent to 
decide as the witnesses. Jefferson Ins. Company v. Cotheal, 7 
Wend. 72. 

Persons of skill are allowed to give their opinions in evidence, 
only in cases where from the nature of the subject, facts discon- 
nected from such opinions cannot be so presented to a jury, as 
to enable them to pass upon the question with the requisite 
knowledge and judgment. Jb. 


g,is not a 
warranty, unless inserted in the policy; and it seems that a 
reference in the policy to the application would not be sufficient 
to give it the effect of a warranty; the relaxation of the rule on 
this subject not extending beyond the proposals of underwriters 
usually attached to policies, in reference to which it is expressly 
declared that the policies are made and accepted. Ib. 
Although the description of premises in the application for in- 
surance may vary very considerably from the actual state of the 
property at the time of the loss, if the variance were not fraud- 
ulently intended, and does not in fact affect the rate of insur- 
ance or change the actual risk, the policy will not be avoided ; 
it is only where there is fraud, or where the underwriter has 
been misled, that the policy is affected by a false representa- 
tion. Jb. 


. Where a policy insured two individuals by name, and then the 


words or whom it may concern were added, and a clause was 
inserted in the policy that the loss, if any occurred, should be 
paid to the individuals named, it was held, that an action might 
be maintained in their names, and that they were entitled to 
recover the whole sum insared, although it appeared that they 
were owners of but one half of the building insured, and that 
the other half belonged to a third person, not joined as plaintiff. 
Tb. 
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6. Where, in a policy of insurance, a building, in which property 


insured was contained, .was described as a ‘ frame house filled 
in with brick,’ it was Aeld, that it was competent for the as- 
sured to prove a usage as between insurers and assured, that a 
house filled in with brick in front and rear, and supported on 
the one side by a wall of an adjoining house filled in with brick, 
and on the other by the brick wall of an adjoining house, was 
considered ‘as a frame house filled in with brick,’ within the 


meaning of the policy. Fowler v. 4tna Fire Ins. Company of 
New York, 7 Wend. 270. 


INTEREST. 


1. 


9 
we 


Interest is recoverable on contracts for the payment of money 
from the time when the principal ought to have been paid. 
Williams v. Sherman, 7 Wend. 109. 

Interest is not allowable on an unliquidated account for work, 
labor and services, especially where the account was not ren- 
dered before suit brought, and where a greater sum was claim- 
ed than was allowed after a hearing by referees. Doyle’s 
adm’rs. v. St. James’ Church, 7 Wend. 178. 


. A forwarding merchant is entitled to charge interest on his 


account, where his customer knows that such is his ordinary 
usage. Meech v. Smith, 7 Wend. 315. 


. A note to be paid in another state carries interest according to 


rate there ; which must be proved as other facts. Peacock v. 
Banks, 1 Minor, 387. 


JUDGMENT. 


1. 


) 


As it respects third persons, whatever is done under an erro- 
neous judgment, while it remains in full force, is valid and bind- 


ing. Bank of the United States v. The Bank of Washington, 
6 Peters, 8. 


. On the reversal of an erroneous judgment, the law raises an 


obligation on the party to the record who received the benefit 
of it, to make restitution to the other party for what he has lost. 
Sometimes this is done by a writ of restitution, without a scire 
facias, when the record shows the money has been paid ; in 


other cases a scire facias may be necessary to ascertain the 
amount. Ib. 


. The petition by which the suit on the bond was instituted, 


states the debt to be fifieen thousand five hundred and fifty 
dollars and eighteen cents. The verdict of the jury was for 
twenty thousand dollars ; and upon this a judgment was enter- 
ed up against the estate of two of the obligors in the bond, 
jointly and severally, for twenty thousand dollars, and judgment 
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against two of the legal representatives of one of the obligors 
for ten thousand dollars each. ‘ Upon no possible ground can 


this judgment be sustained.’ Cox § Dick. v. The United States, 
6 Peters, 172. 


JUDGMENTS AND EXECUTIONS. 


1 


) 


. Where the real estate of an individual is sold at sheriff’s sale, 


and in the deed conveying the property to the purchaser the 
sale is recited to have been made under and by virtue of three 
executions, particularly set forth, it is not allowable to a third 
person collaterally to show that the sale was had only by virtue 
of, and under one execution, although such third person is 
neither a party or privy to the sheriff’s deed. Jackson v. Rob- 
erts, 7 Wend. 83. 


. The remedy of a party injured in such a case, is by a summa- 


ry application to the court under the authority of whose process 
the officer acts, or by a bill in equity. Jd. 


. Where a sheriff had two executions, on which he sold four 


several distinct parcels of land, and the two first parcels de- 
scribed in his deed brought an amount more than suflicient to 
satisfy the older execution, it was Aeld, notwithstanding that 
the junior execution was inoperative by reason of a lis pendens, 
that the two last parcels were legally sold, and passed by the 
sheriff’s deed to the purchaser, the sheriff stating in the deed 
that the seizure and sale were by virtue of both executions. Jb. 

. Where a sheriff levied upon personal property worth $500, 
subject at the time to a mortgage of $100, which became abso- 
lute in sixteen days after the levy, it was held, that the sheriff 
was not chargeable with neglect of duty in omitting to sell the 
property previous to the forfeiture, it not appearing that at the 
time of the levy he had notice of the existence of the mortgage. 
Smith v. Dunning, 7 Wend. 135. 

. Where a sheriff sold real estate on an execution for an amount 
more than sufficient to satisfy it, and instead of applying the 
surplus in satisfaction of a second execution in his hands, paid 
the same over to a grantee of the defendant in the execution, 
to whom the property was conveyed subsequent to the first, but 
previous to the rendition of the judgment in the second suit, and 
returned the second execution nulla bona, &c. it was held, that 
if an action would lie, case for a false return, and not assump- 
sit for money had and received, was the most appropriate rem- 
edy; although it seems that assumpsit would be sustained, 
where the right of the plaintiff to the money was clear and un- 
questionable. Every v. Edgerton, 7 Wend. 259. 

VOL. VIIT.—NO. XVI. 50 
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6. The bare fact of a grantor remaining in possession of lands 
conveyed by him to a third person is not enough, uncorrobo- 
rated by other circumstances, to subject the transaction to the 
imputation of fraud. Jb. 

7. A grantee of real estate, sold under an execution against the 
grantor, on a judgment entered previous to the conveyance, is 
entitled to the surplus. 0. 

8. Where a sheriff is sought to be charged for the avails of pro- 
perty sold, and it is uncertain what the property did in fact 
bring, evidence on his part that the interest of the defendant in 
the execution in the premises sold, was of little or no value, is 
competent and admissible. Ib. 

9. A rent charge, that is, a rent reserved upon a lease in fee, 
containing a clause to enter and distrain for the rent, is an in- 
terest in land, which is bound by a judgment, and may be sold on 
execution as real estate, and forms a specific portion of the 
premises on which it is charged; a rent seck is not such an 
interest. The People v. Haskins, 7 Wend. 463. 

JURISDICTION. 

1. Under the eleventh section of the judiciary act of 1789, the 
payee and endorsee of a promissory note drawn in a state of 
the Union, if the drawee has removed to another state, after 
the note is drawn, and before it is due, may institute a suit on 
the note in the circuit court of the United States; the plaintiff 
being, at the time the suit is brought, a citizen of a state other 
than that of the drawer of the note. Kirkman v. Hamilton, 6 
Peters, 20. 

2. The Supreme Court has no jurisdiction in a case in which the 
judges of the circuit have divided in opinion upon a motion for 
a rule to show cause why the taxation of the costs of the mar- 
shal on an execution should not be reversed and corrected. 
Bank of the United States v. Green, 6 Peters, 26. 

3. It has been settled, that in order to give jurisdiction to the 
Supreme Court of the United States under the twenty-fifth sec- 
tion of the judiciary act, it is not necessary that the record 
should state, in terms, that an act of Congress was in point of 
fact drawn in question. It is sufficient if it appears from the 
record that an act of Congress was applicable to the case, and 
was misconstrued ; or the decision of the state court was against 
the privilege or exemption specially set up under such statute. 
Davis v. Packard, 6 Peters, 41. 

4, In ‘the court for the correction of errors in the state of New 
York,’ the plaintiff in error assigned as error, in a case re- 
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on 





moved by writ of error to that court, that he was at the time 
the action was brought and continued, consul-general in the 
United States of the King of Saxony, and as such should have 
been impleaded in some district court of the United States, and 
the Supreme Court of New York had no jurisdiction in the 
suit. No plea to the jurisdiction was tendered in the case until 
it was before the court of errors; and in that court, the fact 
that the plaintiff in error was consul-general of the King of 
Saxony was not denied. The court of errors in their decree, 
say: having examined and fully considered the causes assigned 
for error, they affirm the judgment of the Supreme Court. This 
was deciding against the privilege set up under the act of con- 
gress, which declares that the district courts of the United 
States shall have jurisdiction exclusive of the courts of the sev- 
eral states, of all suits against consuls and vice consuls. 1b. 
The Supreme Court have no jurisdiction in a case in which 
separate decrees have been entered in the circuit court for the 
wages of seamen ; the decree in no one of the cases amounting 
to two thousand dollars: although the amount of the several 
decrees together exceeded that sum, and the seamen in each 
case claimed under the same contract with the owners of the 
ship. Oliver v. Alexander, 6 Peters, 143. 


. It is very clear that no seaman can appeal from the district to 


the circuit court unless his own claim exceeds fifty dollars ; nor 
from the circuit to the supreme court unless his claim exceeds 
two thousand dollars. And the same rule applies to the owners 
or other respondents, who are not at liberty to consolidate the 
distinct demands of each seaman into an aggregate, thus 
making the claims of the whole the matter in dispute: but they 
can appeal only in regard to the demand of a seaman which 
exceeds the sum required by law for that purpose, as a distinct 
matter in dispute. Ib. 

The plaintiff claimed in his declaration the sum of one thou- 
sand two hundred and forty-one dollars, and laid his damages 
at one thousand dollars: a general verdict having been given 
against him, the matter in dispute is the sum he claims, ad 
quod damnum. The court cannot judicially take notice, that 
by computation it may possibly be made out as matter of infer- 
ence from the plaintiff’s declaration, that the claim may be less 
than one thousand dollars; much less can it take such notice 
in a case where the plaintiff might be allowed interest by a 
jury, so as to swell the claim beyond one thousand dollars. 
Scott v. Lunt’s administrator, 6 Peters, 349. 
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8. A writ of error was issued to ‘ the judges of the superior court 
for the county of Gwinnett, in the state of Georgia,’ command- 
ing them to send to the Supreme Court of the United States 
the record and proceedings in the said superior court of the 
county of Gwinnett, between the State of Georgia, plaintiff, and 
Samuel A. Worcester, defendant, on an indictment in that 
court. The record of the court of Gwinnett was returned, cer- 
tified by the clerk of the court, and was also authenticated by 
the seal of the court. It was returned with, and annexed to, 
a writ of error issued in regular form, the citation being signed 
by one of the associate justices of the Supreme Court, and 
served on the governor and attorney-general of the state more 
than thirty days before the commencement of the term to which 
the writ of error was returnable. By the court: The judicial 
act, so far as it prescribes the mode of proceeding, appears to 
have been literally pursued. In February, 1797, a rule was 
made on this subject, in the following words: ‘It is ordered by 
the court that the clerk of the court to which any writ of error 
shall be directed, may make return of the same by transmitting 
a true copy of the record, and of all proceedings in the same, 
under his hand and the seal of the court.’ This has been 
done. But the signature of the judge has not been added to 
that of the clerk. The law does not require it. The rule does 
not require it. Worcester v. The State of Georgia, 6 Peters, 
515. 

. The plaintiff in error was indicted in the supreme court for 
the county of Gwinnett, in the State of Georgia, ‘ for residing, 
on the 15th July, 1831, in that part of the Cherokee nation 
attached by tle laws of the State of Georgia to that county, 
without a license or permit from the governor of the State, or 
from any one authorized to grant it, and without having taken 
the oath to support and defend the constitution and laws of the 
State of Georgia, and uprightly to demean himself as a citizen 
thereof, contrary to the laws of the said State.’ To this in- 
dictment he pleaded that he was, on the 15th July, 1831, in the 
Cherokee nation, out of the jurisdiction of the court of Gwinnett 
county; that he was a citizen of Vermont, and entered the 
Cherokee nation as a missionary under the authority of the 
President of the United States, and has not been required by 
him to leave it, and that with the permission and approval of 
the Cherokee nation, he was engaged in preaching the gospel: 
that the State of Georgia ought not to maintain the prosecution, 
as several treaties had been entered into by the United States, 
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with the Cherokee nation, by which that nation was acknow- 
ledged to be a sovereign nation, and by which the territory oc- 
cupied by them was guarantied to them by the United States ; 
and that the laws of Georgia, under which the plaintiff in error 
was indicted, are repugnant to the treaties and unconstitutional 
and void, and also that they are repugnant to the act of con- 
gress of March, 1802, entitled ‘an act to regulate trade and 
intercourse with the Indian tribes. ‘The superior court of 
Gwinnett overruled the plea, and the plaintiff in error was tried 
and convicted, and sentenced ‘to hard labor in the penitentiary 
for four years.’ Held, that this was a case in which the Su- 
preme Court of the United States had jurisdiction by writ of 
error, under the 25th section of the ‘ act to establish the judicial 
courts of the United States,’ passed in 1789. Jb. 

10. The indictment and plea in this case draw in question the 
validity of the treaties made by the United States with the 
Cherokee Indians; if not so, their construction is certainly 
drawn in question; and the decision has been, if not against 
their validity, ‘ against the right, privilege or exemption specially 
set up and claimed under them.’ They also draw into question 
the validity of a statute of the State of Georgia, ‘ on the ground 
of its being repugnant to the constitution, treaties, and laws of 
the United States, and the decision is in favor of its validity.’ 
db. 

11. The Supreme Court of U. S. has jurisdiction in an appeal 
from the Supreme Court of the State of Ohio, in a case where 
was drawn in question, at the trial, the construction of the act 
by which Virginia ceded the territory she claimed north-west 
of the river Ohio to the United States, and of the resolution of 
congress accepting the deed of cession, and the acts of congress 
prolonging the time for completing titles to lands within the 
Virginia military reservation; the decision of the Supreme 
Court of Ohio, having been against the title set up under the 
acts of Congress. Wallace v. Parker, 6 Peters, 680. 

JURY. 

Court should not charge as to facts. Tabb v. Madding, 1 Minor, 
129. 

LANDLORD AND TENANT. 

1. That a lessee will not be allowed to deny the title of his lessor, 
is admitted: but it is not admitted that a contract executed for 
the purpose of conveying and acquiring an estate in fee, but 
wanting that legal formality which is required to pass the title, 
may be converted into an agreement contemplated by neither 
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party ; and by this conversion, estop the purchaser, while it 
leaves the seller free to disregard the express stipulation. 
Hughes v. The Trustees of Clarksville, 6 Peters, 369. 

2. A demise to A B, his heirs and assigns, for such term of time 
as he pays rent, &c. he, on his part, covenanting for himself 
and his heirs, &c. to pay rent and perform covenants, is a per- 
petual lease. The lessor, but not the lessee, may elect, on de- 
fault, to consider it forfeited. Folis v. Huntley, 7 Wend. 210. 

3. The appropriation of a mill privilege, (the subject of a demise,) 
by the canal commissioners, is not an eviction by title paramount, 
so as to relieve the lessee from the payment of rent and per- 
formance of covenants; being entitled to compensation, the 
premises cannot be deemed as taken from the lessee by title 
paramount. Jb. 

LANDS AND LAND TITLES. 

1. In an ejectment for land in the State of Virginia, the district 
court for the western district of Virginia, instructed the jury 
‘that the grant to the plaintiffs which was given in evidence, 
was a complete appropriation of the land therein described, and 
vested in the patentee the title; and that any defects in the 
preliminary steps by which it was acquired, were cured by the 
grant.’ By the court: there can be no doubt of the correctness 
of this instruction. The Supreme Court have repeatedly de- 
cided that no facts behind the patent can be investigated. A 
court of law has concurrent jurisdiction with a court of equity 
in matters of fraud; but the defect of an entry or survey cannot 
be taken advantage of at law. The patent appropriates the 
land, and gives the legal title to the patentee. Boardman v. 
Lessees of Reed & Ford, 6 Peters, 328. 

2. Titles acquired under sales for taxes depend upon different | 
principles : where an individual claims land under a tax sale, 
he must show that the substantial requisites of the law have 
been observed. But this is never necessary where the claim 
rests on a patent from the commonwealth. The preliminary 
steps may be investigated in chancery, where an elder equitable 
right is asserted; but this cannot be done at law. Jb. 

3. If the grant appropriates the land, it is only necessary for the 
person who claims under it to identify the land called for. 
Whether the entry was made in legal form, or the survey was 
executed agreeably to the calls of the entry, are not matters 
which can be examined at law. When, from the evidence, the 
existence of a certain fact may be doubtful, either from want of 
certainty in the proof, or by reason of conflicting evidence, a 
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court may be called upon to give instructions in reference to 
supposable facts. But this a court is never bound to do, where 
the facts are clear and uncontradicted. Jb. 

4. The entire description of the patent must be taken, and the 
identity of the land ascertained by a reasonable construction of 
the language used. If there be a repugnant call, which by the 
other calls of the patent clearly appears to have been made 
through mistake, that does not make void the patent. But if 
the land granted be so inaccurately described as to render its 

identity wholly uncertain, it is admitted that the grant is void. 

1b. 

. By the common law, the fee in the soil remains in the original 

owner where a public road is made upon it, but the use of the 

road is in the public. The owner parts with this use only ; for 
if the road should be vacated by the public, he resumes the 
exclusive possession of the ground; and while it is used as a 
highway, he is entitled to the timber and grass which may grow 
upon the surface, and to all minerals which may be found be- 
low it. He may bring an action of trespass against any one 
who obstructs the road. Barclay v. Howell’s Lessee, 6 Peters, 
498. 
Where the proprietor of a town disposes of all his interest in 
it, he would seem to stand in a different relation to the right of 
soil, in regard to the streets and alleys of the town, from the 
individual owner over whose soil a public road is established, 
and who continues to hold the land on both sides of it. Whether 
the purchasers of town lots are in this respect the owners of 
the soil over which the streets and alleys are laid as appurtenant 
to adjoining lots. Quere. Ib. 

LEX LOCI. 

1. A bond was given by the navy agent at New Orleans and his 
sureties to the United States, conditioned that he should faith- 
fully account for all public moneys received by him, &c. The 
sureties to the bond having been sued on the same after his in- 
solvency and decease, claimed that the United States were 
bound to divide their action, and take judgment against each 
surety for his proportion of the sum due, according to the law 
of Louisiana ; considering it a contract made there, and to be 
governed in this respect by the law of that state. Held, that 
the liability of the sureties must be governed by the rules of the 
common law ; the accountability of the principal being at the 
city of Washington, to the treasury of the United States ; and 
the bond being joint and several, each is bound for the whole ; 


cr 


6. 


- 











400 Digest of Recent Decisions. [ Oct. 


2. 


3. 


and that the contribution between the sureties is a matter with 
which the United States have no concern. Cox and Dick v. 
The U. States, 6 Peters, 172. 

The general rule of law is well settled, that the law of the 
place where the contract is made, and not where the action is 
brought, is to govern in enforcing and expounding the contract ; 
unless the parties have a view to its being executed elsewhere : 
in which case it is to be governed according to the law of the 
place where it is to be executed. Jb. 

Z. and T. were merchants ai New Orleans ; B. was a resident 
merchant at Baltimore. B. in 1818, being the owner of the 
ship Fabius, sent her to New Orleans consigned to Z. and T.., 
who procured a freight for her, and the ship having been at- 
tached for a debt due by B. in New Orleans, Z. and T. in or- 
der to release her, and enable her to proceed on her voyage, 
became security for the debt, and were obliged to pay the same 
by the judgment of a court in New Orleans. B. on being in- 
formed that Z. and T. had become security for his debt, ap- 
proved of the same, and promised to indemnify them for any 
loss they might sustain. The agreement of B. to indemnify Z. 
and 'T’. is not in contemplation of law a Maryland contract, but 
a Louisiana contract, by which B. undertook to pay the money 
in the place where Z. and T. resided, and not in Maryland. 
The agreemc . of Z. and T. by which they procured the re- 
lief of the ship Fabius, was within their authority as consign- 
ees of the ship. Boyle v. Zacharie and Turner, 6 Peters, 635. 


LIBEL. 


1. 


rh) 


3. 


In an action for a libel, a previous publication by the plaintiff 
cannot be given in evidence by the defendant, unless the pub- 
lication complained of as libellous is manifestly an answer to, 
or commentary upon, the previous publication. Maynard v. 
Beardsley, 7 Wend. 560. 


. Evidence of such previous publication wili not be received in 


mitigation of damages on the ground of provocation, unless not 
only the connexion between the publications be manifest, but 
also that the provocation be so recent as to induce a fair pre- 
sumption that the injury complained of was inflicted during the 
continuance of the feelings and passions excited by the provo- 
cation. Under other circumstances, libellous publications by 
the plaintiff, affecting the defendant, are inadmissible in miti- 
gation, the only remedy of the party being by cross action. Jb. 
The defendant may mitigate damages by shewing the plaintiff 
a common libeller, but it must be done in the same way as 
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general reputation is proved ; publications by the plaintiff can- 
not be resorted to for that purpose. Jb. 


. In an action for a libel, it is not admissible for a witness to 


state his understanding or construction of the publication ; he 
can testify only to facts, and not to his opinions or conclusions. 
Ib. 

It seems, however, that where a libel is seen by but a few 
persons, neither of whom understand it as conveying an injuri- 
ous imputation upon the plaintiff, such fact may be given in 


evidence to rebut the presumption of its publication as a libel. 
tb 


LIMITATION OF ACTIONS. 


1. 


A bill was filed in 1801 for the purpose of obtaining the legal 
title to certain lands in Kentucky, and afterwards new parties 
were made defendants to an amended bill filed in 1815. Until 
these parties had so become defendants, and parties to the bill, 
the suit cannot be considered as commenced against them. 
The statute of limitations will avail the new defendants at the 
period when the amended bill was filed; and they are not to be 
affected by the proceeding during the time they were strangers 
to it. Miller v. M’ Intyre, 6 Peters, 61. 

Where the statute of limitations is pleaded at law or in equity, 
and the plaintiff desires to bring himself within its savings, it 
would be proper for him in his replication, or by an amendment 
of his bill, to set forth the facts specially. Ib. 


. The principle clearly to be deduced from the decisions of the Su- 


preme Court on the statute of limitations is, that in addition to 
the admission of a present subsisting debt, there must be either an 
express promise to pay, or circumstances from which an implied 


promise may fairly be presumed. Mvore v. The Bank of Co- 
lumbia, 6 Peters, 86. 


. When the cause of action arose on a bill of lading, and a con- 


tract endorsed on it that the owners of the ship should have, as 
freight, one half of the net proceeds of the cargo, the exception 
of the statute of limitations of the State of Maine in favor of 
accounts which concern the trade of merchandise between 


merchant and merchant, does not apply. Spring v. Gray’s 
Executors, 6 Peters, 151. 


The case presented by the exception is not every transaction 
between merchant and merchant; not every account which 
might exist between them ; but it must concern the trade of mer- 
chandise. It is not an exemption from the act, attached to the 


merchant merely as a personal privilege; but an exemption 
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which is conferred on the business as well as on the persons 
between whom that business is carried on. The accounts must 
concern the trade of merchandise; and the trade must be, not 
an ordinary traffic between a merchant and any ordinary cus- 
tomer, but between merchant and merchant. Jb. 

6. The trade of merchandise which can present an account pro- 
tected by the exception, must be not only between merchant 
and merchant, but between the plaintiff and defendant. The 
account — the business of merchandise which produces it, must 
be between them. Jb. 

7. The accounts between merchants, and which concern the 
trade of merchandise, excepted from the operation of the statute 
of limitations of Maine, depend on the nature and character of 
the transaction, and not on the books in which either party may 
choose to enter a memorandum or statement of it. ‘The Eng- 
lish and American cases do not oppose this construction of the 
words of the statute; and the American cases, as far as they 
go, are in favor of it. Jb. 

8. It is a well settled principle, that the statute of limitations does 
not run against a State. If a contrary rule were recognised, it 
would only be necessary for intruders on the public lands to 
maintain their possessions until the statute of limitations shall 
run, and then they would become invested with the title against 
the government, and all persons claiming under it. Lindsey v. 
Miller, 6 Peters, 666. 


9. The construction of the two statutes of limitations of Tennes- 


see, was never considered as finally settled until 1828, when 
the case of Gray and Reeder v. Darby’s Lessee was decided. 
In that case it has been adjudged that it is not necessary, to 
entitle an individual to the benefit of the statutes, that he should 
show a connected title, either legal or equitable. That if he 
prove an adverse possession, under a deed, of seven years before 
suit is brought, and show that the land has been granted, he 
brings himself within the statutes. Since this decision, the 
law has been considered settled in Tennessee, and there has 
been so general an acquiescence in all the courts of the State 
that the point is not now raised or discussed. As it appears to 
the Sup. Court, that the construction of the statutes of limitations 
of Tennessee is now well settled,different from what was supposed 
to be the rule at the time the Sup. Court decided the case of Pat- 
ton’s Lessee v. Easton, and the case of Powell’s Lessee v. Green ; 
and as the instructions of the circuit court of ‘Tennessee were 
governed by these decisions, and not by the settled law of the 
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State, the judgment must be reversed, and the cause remanded 
for further proceedings. Green v. The Lessee of Neal, 6 Peters, 
291. 

10. The statute of limitations is not a bar to an action of debt 
upon an award under the hands and seals of arbitrators, although 
the submission be not under seal. Smith v. Lockwood, 7 Wend. 
241. 

11. It seems that in an action of debt on an award not under seal, 
the statute cannot be pleaded if the submission be under seal ; 
and even if the submission be not under seal the award being 
in the nature of a judgment, will be regarded as a specialty, in 
reference to the statute. Jb. 

12. Where a debtor virtually admitted a demand barred by the 
statute of limitations, to be unpaid, but instead of promising to 
pay it, or expressing a willingness to pay it, declared his ina- 
bility to do so, that he hoped to see his creditors, and to do 
something about it, it was held, that what was thus said was 
not such an acknowledgement of a subsisting debt as to author- 
ize the implication of a new promise. Hancock v. Bliss, 7 
Wend. 267. 

13. One item of an account within six years before suit brought 
will not draw after it items beyond six years, so as to protect 
them from the operation of the statute of limitations, unless 
there have been mutual accounts and reciprocal demands be- 
tween the parties. Kimball v. Brown, 7 Wend. 322. 

14. Where a debtor was directed to pay the amount owing by him 
to a creditor of the person to whom the money was due, with- 
out a specification of the account to which it should be applied, 
and the money was received and endorsed on a note in part 
payment of the same, which endorsement was subsequently re- 
lied on to take the note out of the operation of the statute of 
limitations, it was held, that the evidence was not sufficient, as 
a question of law, to prove an acknowledgement by the maker 
within six years, and the court below having expressed an 
opinion that it was sufficient, and not having submitted it as a 
question of fact to the jury, the judgment was reversed, and a 
venire de novo awarded. Read v. Hurd, 7 Wend. 408. 

15. The acknowledgement of a previous debt due from a firm, made 
by one partner after the dissolution, binds the other partner so 
far as to prevent him from availing himself of the statute of lim- 
itations ; such acknowledgement is admissible to repel the pre- 
sumption of payment of a debt which is shown to have once 
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existed against the firm, although not competent to create a 
debt : so held in this case, where the admission was made twelve 
years after the dissolution. Patterson v. Choate, 7 Wend. 441. 

16. Entries in the books of account of the firm, in the hand writing 
of one of the partners, exhibiting a debit and credit side of an 
account, from which it appears a balance is due from the firm, 
although no balance is struck in the books, is proof sufficient 
of the original indebtedness, and entitles the creditor to interest 
from the time that the parties inspected the accounts while in 
that situation. J0. 

17. Where the testimony was that the partner said that the balance 
was due at the time of the dissolution, and had not been paid 
to his knowledge, and then the witness added, on examination, 
that the expression was ‘that the balance was due at the time 
of the dissolution, and still is due,’ or ‘ that it was then due, and 
had never been paid ;’ it was held, that it amounted to an ad- 
mission of a subsisting indebtedness. Lb. 

LIS PENDENS. 

1. Where a bill in chancery is filed by a creditor to avoid a con- 
veyance of land as fraudulent, and while the suit is pending, 
and in a course of active prosecution, a purchase is made by a 
third person from the grantee of the alleged fraudulent deed, if 
the deed sought to be avoided is adjudged fraudulent, the deed 
of the purchaser is a nullity as to the title established by the 
pending suit. Jackson vy. Andrews, 7 Wend. 152. 

. The purchase of land pending a suit concerning it, is cham- 
perty ; the conveyance is absolutely void, even when the pur- 
chase is bona fide; it seems, however, the purchaser in such 
case would not be subject to the penal consequences of the 
act. Ib. 

MANDAMUS. 

1. It is not a proper case for a mandamus to a judge of the dis- 
trict court of the United States where he has refused to set aside 
a judgment entered by default. Such applications are to the 
discretion of the court. Ex parte Roberts, 6 Peters, 216. 

. Motion for a mandamus to the district judge of the southern 
district of New York, directing him to restore to the record a 
plea of ‘tender,’ which had been filed, by the defendant, in a 
suit on a bond for the payment of duties, which had been or- 
dered by the court to be struck off as a nullity. By the court: 
As the allowance of double pleas and defences is a matter not 
of absolute right but of discretion in the court; and as the court 
constantly exercises a control over the privilege, and will disal- 


to 
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low incompatible and sham pleas, no mandamus will lie to the 
court for the exercise of its authority in such cases; it being a 
matter of sound discretion, exclusively appertaining to its own 
practice. The court cannot say, judicially, that the district 
court did not order the present plea to be struck from the re- 
cord on this ground; as the record itself furnishes no positive 
means of information. Ex parte Davenport, 6 Peters, 661. 

. A rule was granted to.show cause why a mandamus should 
not be awarded to the district judge of the district court for the 
northern district of New York, commanding him to do certain 


acts relative to a cause instituted in that court. Ez parte 
Bradstreet, 6 Peters, 774. 
MARRIAGE. 


1. A marriage is complete, if there be a full, free and mutual con- 
sent between parties capable of contracting, though not follow- 
ed by cohabitation. Jackson v. Winne, 7 Wend. 47. 

. The circumstance of a party being under arrest as the putative 
father of a bastard child, is not enough to avoid the contract on 
the ground of duress. Jb. 

. In deciding upon the question of the sufficiency of the assent, 
the court will look principally to the facts which transpired at 
the espousals. Jb. 

. In an action by a female for breach of promise of marriage, 
where it was shown that she had been guilty of grossly indecent 
conduct, but whether before or after the promise did not ap- 
pear, and the jury, under the instruction of the circuit judge, 
that there was no middle course to adopt, that they must either 
give exemplary damages or nothing, found a verdict for $180 
damages, a new trial was ordered ; the court holding that the 
evidence would have warranted a verdict for the defendant, and 
at all events, that the conduct of the plaintiff should have been 
taken into consideration, in mitigation of damages. Palmer v. 


Andrews, 7 Wend. 142. 
NEW TRIAL. 


1. A new trial will be granted on the ground of surprise, where 
the attorney of one of the parties had in his possession a deed 
important to the rights of the other party, and, before the trial, 
delivered it to a third person, without apprising his adversary, 
who subpeenaed the attorney and also gave notice to him to 
produce the deed, and on the trial first learnt that it was not in 
his possession. Jackson v. Warford, 7 Wend. 62. 

2. Where evidence is competent, if uncontradicted, it is sufficient 
to warrant a verdict ; and where the judge, on such evidence, 
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directs a verdict, instead of submitting the question of the suf- 
ficiency of the evidence to the jury, a new trial will not be 
granted. Nichols v. Goldsmith, 7 Wend. 1609. 

3. After two concurring verdicts in a case where there are many 
witnesses, and much testimony on both sides upon a mere 
question of fact, and there is no misdirection of the jury, a new 
trial will not be granted, although the court may be of opinion 
that the verdict is against the weight of evidence. Fowler v. 
MEtna Ins. Co. 7 Wend. 270. 

4. In an action of debt, where the declaration contains two counts, 
one on a special contract, in which a certain sum is demanded 
as damages, and another on a quantum meruit, demanding a 
like sum, and a verdict is rendered for a sum greater than is 
demanded in either count, the verdict will be set aside, and a 
new trial granted. McIntire v. Clark, 7 Wend. 330. 

5. A non-compliance by the clerk to put the names of all the per- 
sons returned as jurors into a box from which juries for the 
trial of issues are to be drawn accordirg to the statute, is not a 
sufficient ground for setting aside a verdict, either in a criminal 
or civil case, where the court are satisfied that the party com- 
plaining has not, or could not have sustained any injury from 
the omission ; and it was accordingly held, where, on the trial 
of a capital case, afier twenty-eight jurors had been called, 
eleven of whom were approved and sworn, and seventeen per- 
emptorily challenged, it was discovered that the ballot contain- 
ing the name of a juror who had answered on the calling of the 
general panel, was not in the box containing the names of the 
jurors returned for the court, and which on search was found 
and put into the box, and drawn out of it by direction of the 
court, and the juror sworn to serve on the jury, that the irregu- 
larity or neglect of the officer was not such as to entitle the 
prisoner to a new trial, it appearing to the court that the omis- 
sion to put the ballot into the box proceeded from neglect, and 
not from design. The People v. Ransom, 7 Wend. 417. 

NONSUIT. 

The circuit court has no authority whatsoever to order a peremp- 
tory nonsuit against the will of the plaintiff. This point has been 
repeatedly settled by the Supreme Court, and is not now open 
for controversy. Crane v. The Lessee of Morris, 6 Peters, 598. 

PARTIES. 

1. Where an agreement was entered into as between A B, agent 
for C D of the first part, and E F of the second part, contain- 
ing covenants to be performed by the party of the first part, and 
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4. 


signed by A B in his proper name, without the addition of his 
character as agent or attorney, it was held, that A B, and not 
C D, was the contracting party, and that an action for the 
breach of the covenant lay against him. Guyon v. Lewis, 7 
Wend. 26. 


. Where an agreement between two persons, perfect in all re- 


spects as between them as the sole contracting parties, was 
signed by them, and a third person who added the words ‘as 
security’ to his name; and in the agreement was contained a 
clause, ‘we biud ourselves,’ &c. it was held, that the third per- 
son, being the second signer, was the surety of the first signer, 
and was jointly bound with him to perform the stipulations of 
the contract. Thomas v. Gumaer & Allen, 7 Wend. 43. 


. Where a lease is made by a guardian of a minor, reserving 


rent, the action for the non-payment of the rent is properly 
brought in the name of the guardian as plaintiff, although the 
suit be brought after the ward has attained his age. Pond v. 
Curtiss, 7 Wend. 45. 

The presumption in such case is, unless the contrary be shown, 
that the suit is prosecuted for the benefit of the ward. 1b. 


PARTNERS AND PARTNERSHIP. 


1. 


The declarations of one of several partners cannot be given in 
evidence to prove a partnership; they are testimony only 


against the party making them. MePherson v. Rathbone, 7 
Wend. 216. 


. A debt due to a firm cannot be discharged by one of the part- 


ners applying it in paymentof an individual debt owing by him 
to the debtor of the firm, unless done with the knowledge and 


approbation of the other partners. Evernghim v. Ensworth, 7 
Wend. 326. 


. On a writing acknowledging indebtedness to F’. and promising 


to pay C., F. hasa right of action. Bowie’s adm’r. v. Foster, 
1 Minor, 264. 


PATENTS. 


1. 


Where a defect in the specification on which a patent has 
issued arose from inadvertence or mistake, and without any 
fraud or misconduct on the part of the patentee, the secretary 
of state has authority to accept a surrender of the patent, and 
cancel the record thereof: whereupon he may issue a new 
patent, on an amended specification, for the unexpired part of 
the fourteen years granted under the first patent. Grant v. 
Raymond, 6 Peters, 218. 


2. Quere, What would be the effect of a second patent, issued 
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on 


after an innocent mistake in the specification, on those who, 
skilled in the art for which it was granted, perceiving the vari- 
ance between the specification and the machine, had construct- 
ed, sold and used the machine. The defence, when true in 
fact, may be sufficient in law, notwithstanding the validity of 
the new patent. Jb. 

The defendant in the circuit court, in his plea, assigned the 
particular defect supposed to exist in the specification, and then 
proceeded to answer in the very words of the-act, that it does 
not contain a written description of the plaintiff’s invention and 
improvement, and manner of using it, in such full, clear, and 
exact terms, as to distinguish the same from all other things 
before known, so as to enable any person skilled in the art to 
make and use the same. The plea alleged, in the words of the 
act, that the prerequisites to issuing a patent had not been 
complied with. The plaintiffs denied the facts alleged in the 
plea, and on this issue was joined. At the trial, the counsel 
for the defendants, afier the evidence was closed, asked the 
court to instruct the jury, that if they should be of opinion that 
the defendants had maintained and proved the facts alleged in 
their pleas, they must find for the defendants. The court re- 
fused this instruction, and instructed the jury that the patent 
would not be void on this ground, unless such defective or im- 
perfect specification or description arose from design, or for the 
purpose of deceiving the public. By the court: The instruc- 
tion was erroneous, and the judgment of the circuit court ought 
to be reversed. Ib. 

Courts did not, perhaps, at first, distinguish clearly between a 
defence which would authorize a verdict and judgment in favor 
of a defendant in an action for the violation of a patent, leaving 
the plaintiff free to use his patent, and to bring other suits for 
its infringement; and one which, if successful, would require 
the court to enter a judgment not only for the defendant in the 
particular case, but one which declares the patent to be void. 
This distinction is now well settled. Jb. 


. If the party is content with defending himself, he may either 


plead specially, or plead the general issue and give the notice 
required by the sixth section, of any special matter he means to 
use at the trial. If he shows that the patentee has failed in any 
of those prerequisites on which the authority to issue the patent 
is made to depend, his defence is complete. He is entitled to 
the verdict of the jury, and the judgment of the court. But if, 
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not content with defending himself, he seeks to annul the 
patent, he must proceed in precise conformity with the sixth 
section. If he depends on evidence ‘ tending to prove that the 
specification filed by the plaintiff does not contain the whole 
truth relative to his discovery, or that it contains more than is 
necessary to produce the desired effect ;’ it may avail him so 
far as respects himself; but will not justify a judgment declaring 
the patent void; unless ‘such concealment or addition shall 
fully appear to have been made for the purpose of deceiving the 
public ;’ which purpose must be found by the jury, to justify a 
judgment of vacatur. Ib. 


. The defendant is permitted to proceed according to the sixth 


section, but is not prohibited from proceeding in the usual man- 
ner, so far as respects his defence; except that special matter 
may not be given in evidence on the general issue unaccom- 
panied by the notice which the sixth section requires. The 
sixth section is not understood to control the third. The evi- 
dence of fraudulent intent is required only in the particular 
case, and for the particular purpose stated in the sixth section. 


Ib. 


PAYMENT. 


1. 


Where ejectment is brought on a mortgage executed as collat- 
eral security for the payment of a sum of money secured to be 
paid by a note, it seems, in analogy to the principle which au- 
thorizes the presumption of the payment of a bond, after the 
lapse of twenty years without recognition of the debt, that the 
note may be presumed to be paid after the lapse of six years, 
without such recognition ; especially, if in addition to the lapse 
of time, there be other circumstances confirming the presump- 
tion, although such circumstances, per se, would not establish 


the fact of payment. Jackson v. Sackett § Raymond, 7 Wend. 
94. 


. The presumption of payment arising from lapse of time is, 


however, but evidence to the jury, from which they may infer 
that the debt has been satisfied ; when entirely unexplained, 
the jury are bound to draw the conclusion, but where there are 
circumstances repelling the presumption, they must be submit- 
ted to the consideration of the jury, under the charge of the 
court. Ib. 

Where a party agrees to accept a specific article of property 
in payment of a judgment, and it is delivered and accepted, 
such acceptance is an appropriation in satisfaction, in judg- 
ment of law. Brown v. Feeter, 7 Wend. 301. 

VOL. VIL.—NO. XVI. 52 
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PENALTIES AND FORFEITURES UNDER THE LAWS 
OF THE U.S. 


1. The ship Good Friends, and her cargo of British merchandise, 
owned by Stephen Girard, a citizen of the United States, was 
seized by the collector of the Delaware district, on the 19th of 
April, 1812, for a violation of the non-intercourse laws of the 
United States, then in force. The ship and cargo were con- 
demned as forfeited, in the district and circuit of the Delaware 
district. On the 29th July, 1813, congress passed an ‘ act for 
the relief of the owners of the Good Friends, &c.,’ and a re- 
mission of the forfeiture was granted by the secretary of the 
treasury, under the authority of that act, with the exception of 
a sum equal to the double duties imposed by an act of congress 
passed on the Ist of July, 1812. The collector was entitled to 
one moiety of the whole amount reserved by the secretary of 
the treasury, as the condition of the remission. MM’ Lane v. 
United States, 6 Peters, 404. 

2. Where a sentence of condemnation has been finally pronounced 
in a case of seizure, the Supreme Court, as an incident to the 
possession of the principal cause, has a right to proceed to de- 
cree a distribution of the proceeds, according to the terms pre- 
scribed by law. And it is a familiar practice to institute pro- 
ceedings for the purpose of such distribution, whenever a doubt 
occurs as to the rights of the parties, who are entitled to share 
in the distribution. Jb. 

3. The duty of the collector in superintending the collection of 
the revenue, and of making seizure for supposed violations of 
law, is onerous and full of perplexity. If he seizes any goods, 
it is at his own peril; and he is condemnable in damages and 
costs, if it should turn out upon the final adjudication, that there 
was no probable cause for the seizure. As a just reward for 
his diligence, and a compensation for his risks; at once to 
stimulate his vigilance and secure his activity ; the laws of the 
United States have awarded to him a large share of the proceeds 
of the forfeiture. But his right by the seizure is but inchoate ; 
and although the forfeiture may have been justly incurred, yet 
the government has reserved to itself the right to release it, 
either in whole or in part, until the proceeds have been actually 
received for distribution ; and in that event, and to that extent, 
it displaces the right of the collector. Such was the decision 
of the Supreme Court in the case of the United States v. Morris, 
10 Wheaton, 246. Jb. 


4. But whatever is reserved to the government out of the forfeit- 
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ure, is reserved as well for the seizing officer as for itself; and 
is distributable accordingly. (The government has no authority, 
under its existing laws, to release the collector’s share, as such ; 
and yet to retain to itself the other part of the forfeiture. 1b. 

PLEAS AND PLEADINGS. 

1. The declaration contained two counts. The first, setting out 
the cause of action, stated ‘ for that whereas the said defendants 
and co-partners, trading under the firm of Josiah Turner and 
Company in the life-time of said William, on the Ist day of 
March, 1821, were indebted to the plaintiffs, and being so in- 
debted, &c.’ The second count was upon an insimul compu- 
tassent, and began, ‘and also whereas the said defendants 
afterwards, to wit on the day and year aforesaid, accounted 
with the said plaintiffs of and concerning divers other sums of 
money due and owing from the said defendants, &c. The 
defendants, to maintain the issue on their parts, gave in evi- 
dence to the jury, that William Turner, the person mentioned in 
the declaration, died on the 6th of Jan. 1819, that he was formerly 
a partner with Josiah and Philip Turner, the defendants, under 
the firm of Josiah Turner and Company ; but that the partner- 
ship was dissolved in October, 1817, and that the defendants 
formed a co-partnership in 1820. The defendants prayed the 
court to instruct the jury that there is a variance between the 
contract declared on, and the contract given in evidence; Wil- 
liam Turner being dead. By the court: the only allegation in 
the second count in the declaration from which it is argued that 
the contract declared upon was one including William Turner 
with Joseph and Philip, is, ‘that the said defendants accounted 
with the plaintiffs.’ But this does not warrant the conclusion 
drawn from it. The defendants were Josiah and Philip Turner; 
William Turner was not a defendant, and the terins, the said 
defendants, could not include him. There was no variance 
between the contract declared upon in the second count, and 
the contract proved upon the trial, with respect to the parties 
thereto. Schimmelpennick v. Turner, 6 Peters, 1. 

2. The omission to set forth in a declaration the manner of pay- 
ment prescribed in a contract, cannot be taken advantage of as 
a variance, if no question arises in the case upon that part of 
the contract. Guyonv. Lewis, 7 Wend. 26. 

3. <A plea by a vender that he was not requested to convey, and 
that he did not refuse, is bad for duplicity on special demurrer. 
Connelly v. Pierce, 7 Wend. 129. 

4. Where, in a suit by an endorsee of a promissory note, the de- 
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fendants pleaded a set-off, averring that the note was the pro- 
perty of the payee, that the plaintiff was a mere nominal party, 
and that the note was transferred to him for the purpose of de- 
priving the defendants of their set-off ; and the plaintiff replied 
simply that the note was his property, and not the property of 
the payee, without traversing the corrupt transfer of the note, 
it was held, that by the pleadings the plaintiff was to be consid- 
ered as having admitted the corrupt transfer of the note, and 
the existence of the set-off. And it was further held, admit- 
ting the plea to have been interposed previous to the revised stat- 
utes of N.Y. going into effect, that the plaintiff having taken issue 
upon it, he was precluded from objecting that a plea of set-off 
was not allowable. Savage v. Davis & Campbell, 7 Wend. 223. 


. Where a party is bound by contract to give such security for 


the performance of covenants as shall be approved by a third 
person, the giving security is a condition precedent to the 
bringing of an action; an averment that the party was ready 
and willing to give the security, but that it was not required of 
him, is not enough. McIntire v. Clark & Morris, 7 Wend. 330. 


. In an action on a bond requiring the assignment of breaches of 


the condition, the plaintiff, since the revised statutes of N. Y., is 
bound to assign his breaches in the declaration, and can no 
longer, as was the former practice, assign them in the replica- 
tion or upon the record. Reed v. Drake, 7 Wend. 345. 


. In an action against a collector of taxes and his sureties for 


not paying over moneys received by him, the averment that the 
moneys were received by him by virtue of a warrant issued and 
delivered to him, cannot be traversed, unless it be pleaded that 
he had the right to receive, and did in fact receive the moneys 
by virtue of some other authority ; in which case, as the ques- 
tion is presented under which authority the money was received, 
it is matter of fact and the receipt of the money by virtue of the 
warrant may be traversed — thus, where the trustees of a village 
were bound to demand taxes before acquiring the right to issue 
a warrant to enforce the collection of them, and they sued the 
collector of the village and his sureties for non-performance of 
his duties as collector, averring that moneys were received by 
him by virtue of a warrant issued by them; it was held, that 
the defendants, on alleging that the collector was appointed to 
demand and receive the money, and averring that the moneys 
were received by him by virtue of such appointment, might 
traverse the allegation that the moneys were received by virtue 


of the warrant. Trustees of Rochester v. Symonds, 7 Wend. 
392. 
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8. In such action it is not necessary to aver a previous demand 
and refusal to pay the taxes by the taxable inhabitants; the 
process being regular upon its face, and the officer entitled to 
protection in its execution, he has no right to inquire into its 
regularity. 1b. 

9. In declaring on a justice’s judgment of a sister state, the statute 
giving jurisdiction to the justice must be pleaded. Sheldon v. 
Hopkins, 7 Wend. 435. 

10. When the third day of grace falls on Sunday, a note may be 
protested on the second day, and it is not necessary to aver in 
the declaration that the third day happened on Sunday. Me- 
chanics’ & Farmers’ Bank v. Gibson, 7 Wend. 460. 

11. Non est factum and a special plea of erasure may be pleaded 
to same action. Tindall v. Bright, 1 Minor, 103. 

12. A plea that a note was for money won at gaming, needs not 
state the kind of game. Jordon v. Locke, 1 Minor, 254. 

See Assumpsir, 2; Brits or Excnanee, &c. 11; Writ or 
Ricurt, 1. 

POSSESSION. 


A possession taken under a junior patent, which interferes with a 
senior patent, the lands covered by which are totally unoccu- 
pied by any person holding or claiming under it; is not limited 
to the actual inclosure, but is coextensive with the boundaries 
claimed under such junior patent. Lessee of Sicard v. Davis, 
6 Peters, 124. 

PRACTICE IN SUPREME COURT OF U. S. 

1. The bringing up with the record of the proceedings in the cir- 
cuit court, the charge of the court at large, is a practice which 

the Supreme Court has often disapproved, and deems incorrect. 

Conard v. The Pacific Insurance Company, 6 Peters, 262. 

2. Motion to dismiss a writ of error on the ground that one of the 

matters put in issue in the court below did not appear by the 

record, to have been decided: Refused, as the issue which was 
found by the jury, made the plea, upon which no issue appears 


to have been decided, immaterial. Dufau v. Couprey’s Heirs, 
6 Peters, 170. 


3. Ejectment. 


The declaration described the property for which 
the suit was instituted as ‘lying between Water street and the 
river Monongahela, with the appurtenances, situate and being 
in the city of Pittsburgh.’ The jury found a general verdict 
for the plaintiff; and the defendants assigned for error, that the 
verdict, being general, is void for the wantof certainty. By the 
court: This must be considered as an exception to the suffi- 
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ciency of the declaration; as any other matter embraced in it 

. might have been considered on a motion for a new trial, but 
cannot now be noticed. Barclay v. Howell's Lessee, 6 Peters, 
498. 

4. In respect to suits at common law, the laws of the United States 
have adopted the forms of writs and executions, and other pro- 
cess, and the modes of proceeding authorized and used under 
the State laws, subject, however, to such alterations and addi- 
tions as may from time to time be made by the courts of the 
United States. But writs of execution issuing from the courts 
of the United States in virtue of those provisions, are not con- 
trolled or controllable, in their operation or effect, by any col- 
lateral regulations and restrictions which the State laws have 
imposed upon the State courts to govern them in the actual use, 
suspension or superseding of them. Such regulations and re- 
strictions are exclusively addressed to the State tribunals, and 
have no efficacy in the courts of the United States, unless 
adopted by them. Boyle v. Zacharie and Turner, 6 Peters, 
648. 

5. There is no impossibility or impracticability in courts making 
such rules in relation to the filing of the pleadings, and the 
joining of issues in action for duties on merchandise, as will 
enable the causes to be heard and tried upon the merits, and a 
verdict found at the return term of the court. Ez parte Daven- 
port, 6 Peters, 661. 

6. After a writ of error had been taken to the Supreme Court, in 
an indictment feund and tried in the circuit court for the east- 
ern district of Pennsylvania, a nolle prosequi was entered in that 
court, by order of the President of the United States, and a copy 
of the same having been filed in the office of the clerk of the 
Supreme Court, the court, on motion of the attorney-general, 
dismissed the cause. The United States v. Phillips, 6 Peters, 
776. 

PRIORITY OF THE UNITED STATES. 

The priority of the United States extends as well to debts by bonds 
for duties which are payable after insolvency or decease of the 
obligor, as to those actually payable or due at the period thereof. 
The United States v. The State Bank of North Carolina, 6 
Peters, 29. 

PRINCIPAL AND AGENT. 

1. Authority by a husband to his wife to give notes, will not sub- 
ject the husband to the payment of a note given by the wife, in 
her own name, without reference in the body of the note, or in 
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On 


the signature, to the husband: A note, to be binding in such 
case, must purport on its face to have been given by the wife, 
as the agent, or on the behalf of the husband. Minard v. 
Mead, 7 Wend. 68. 

Where the agent of an insolvent transportation company in- 
duced a creditor of the company to part with the possession of 
property, upon which he would have had a lien for his debt 
had it remained with him, on the promise to place other pro- 
perty in his possession, with the right to retain the same until 
the debt was paid, it was holden in an action against him for 
the non-performance of such promise, that the question was 
properly submitted to the jury to determine whether his promise 
was individual and personal, or whether it was made as the 
ageut of the company; and the jury having found that it was a 
personal contract, the court refused to set aside the verdict. 
Cunningham v. Soules, 7 Wend. 106. 


. An agent renders himself personally responsible where he 


makes a contract upon terms which he knows he has no author- 
ity to agree to, althongh the contract be made in the line of 
his business as agent. Meech v. Smith, 7 Wend. 315. 

An agent for a transportation company, who contracts to trans- 
port merchandise, and to receive payment for the same in a credit 
to be given by the person employing him, on a demand against 
third persons, is personally responsible, if he had no authority 
to make such contract, and his principals refuse to affirm it, 
and compel payment of the full price of transportation. Jd. 
Although the agreement of the agent thus to pay the debt of 
third persons be by parol, the benefit arising from the contract 
is a new and sufficient consideration, to take the cause out of 
the statute of frauds. Jb. 

A fulfilment of such contract may be enforced against the 
agent in an action of assumpsit. Jb. 

An agent authorized to bargain and sell lands, has no right 
under such power to grant a license to the purchaser, previous 
to a conveyance, to enter and cut timber, although such license 
be given with a bona fide intent to effect the sale of the lands. 
Hubbard vy. Elmer, 7 Wend. 446. 

The admissions of an agent, made subsequent to the time of 
the entering into a contract in reference to the subject matter 
of the contract, are inadmissible in evidence. Jb. 


RECORDING OF DEEDS. 


1. 


The act of the legislature of Kentucky, of 1796, respecting 
conveyances, restrains the right to convey property by certain 
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rules which it prescribes, and which are deemed necessary for 
public convenience. The original right to convey property re- 
mains unimpaired, except so far as it is abridged by the statute. 
Lessee of Sicard v. Davis, 6 Peters, 124. 

2. The first section of the act can apply only to purchasers of the 
title asserted by the conveyance, and to the creditors of the 
party who has made it. It protects such purchasers from a 
conveyance of which they had no notice, and which, if known, 
would have prevented their making the purchase; because it 
would have informed them that the title was bad, that the ven- 
dor had nothing to sell. But the purchaser from a different 
person, of a different title, claimed under a different patent, 
would be entirely unconcerned in the conveyance. To him it 
would be entirely unimportant, whether this distinct conflicting 
title was asserted by the original patentee, or by his vendor. 
The same general terms are applied to creditors andfto pur- 
chasers; and the word creditors, can mean only the creditors 
ofa vendor. Ib. 

3. Under that statute the only requisites to a valid conveyance of 
lands are, that it shall be in writing, and shall be sealed and 
delivered. Jb. 

4, The acknowledgement, and the proof which may authorize 
the admission of the deed to record, and the recording thereof, 
are provisions which the law makes for the security of creditors 
and purchasers. They are essential to the validity of the deed 
as to persons of that description, not as to the grantor. His 
estate passes out of him and vests in the grantee, as far as _re- 
spects himself, as entirely, if the deed be in writing, sealed and 
delivered, as if it be also acknowledged, or attested and proved 
by three subscribing witnesses, and recorded in the proper 
court. In a suit between them, such a deed is completely ex- 
ecuted, and would be conclusive, although never admitted to 
record, nor attested by any subscribing witness. Proof of seal- 
ing and delivering would alone be required ; and the acknow- 
ledgement of the fact by the party would be sufficient proof of } 
it. Jb. 

. Deeds for lands in the district of Columbia, executed by an 
insolvent debtor, under the insolvent laws of the State of Penn- 
sylvania, and under and in conformity with the insolvent laws 
of the State of Maryland, not having been enrolled in the gen- 
eral court wher’ the lands lie; are, in a legal sense, mere nul- 
lities, and incapable of passing the lands described in them. 
Greenleaf’s Lessee v. Birth, 6 Peters, 302. 
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REFERENCE AND REFEREES. 


A report of referees will not be set aside unless clearly against 
the weight of evidence. Doyle’s adm’rs. v. St. James’ Church, 
7 Wend. 178. 

REMAINDER. 

A remainder may be limited after a life estate in personal proper- 
ty. Smith v. Bell, 6 Peters, 68. 

REPLEVIN. 


1. Replevin will not lie for property taken by virtue of a warrant 
for the collection of any tax, assessment or fine, in pursuance 
of any statute of the state. The People v. Albany C. P. 7 
Wend. 485. 

2. Action of replevin does not lie in Alabama. Smith v. Crockett, 
1 Minor, 227. 

SALE OF CHATTELS. 

1. A delivery of property to the vendee, to be put in a marketable 
condition, and to be paid for thereafter by weight to be subse- 
quently ascertained, is a conditional delivery, and does not pass 
the right of property to the vendee ; so held, where the owner 
of a pair of fat cattle contracted with a butcher to sell them to 
him at a given price per quarter, the butcher to take the cattle, 
prepare them for slaughtering, slaughter them, take the quarters 
to market, weigh them, and pay for the cattle the amount the 
quarters would come to at $7 50 per 100 wt., and where the 
cattle were taken from the possession of the butcher by a cred- 


itor of his under an execution for an antecedent debt. Ward 
v. Shaw, 7 Wend. 404. 


2. Whether the rights of the vendor in such a case would be the 
same, where a new credit was given to the vendee in conse- 
quence of the possession of the property by him? Quere. Ib. 

3. In the sale of personal property, where any thing remains to 
be done before the sale can be considered as complete, whether 
to be done by the vendee or the vendor, as between the par- 
ties themselves the right of property does not pass, although the 
property itself is placed in the possession of the vendee. Jd, 

SEAMEN’S WAGES. 

1. The contract of a seaman for his wages, is a distinct contract, 
although he may sign the same shipping articles with others. 
He is not understood to contract jointly, or to incur responsi- 
bility for any other. The contract is so contemplated by the 
act of congress. Oliver v. Alexander, 6 Peters, 143. 

2. Every seaman may sue severally in a court of common law for 
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his wages. But a different practice prevails in the admiralty, 
as a special favor and peculiar privilege to seamen. Ib. 

3. Although the libel is joint in its form, the contract is always 
treated as a several distinct contract with each seaman. Ib. 

4. The defence which is good against one seaman, may be wholly 
inapplicable to another. One may have been paid; another 
may not have performed the service; and another may have 
forfeited in whole or in part his claim to wages. But no decree 
whatever, which is made in regard to such claims, can possibly 
avail to the prejudice of the merits of others, which do not fall 
within the same predicament. And wherever, from the nature 
of the defence, it is inapplicable to the whole crew, the answer 
invariably contains separate averments, and is applied to each 
claim, according to its owa peculiar circumstances. Jb. 

5. The decree follows the same rule, and assigns to each seaman, 
severally, the amount to which he is entitled, and dismisses the 
libel as to those, and those only, who have maintained no right 
to the interposition of the court in their favor. Jb. 

6. The whole proceeding, though it assumes the form of a joint 
suit, is in reality a mere joinder of distiact causes of action by 
distinct parties, growing out of the same contract; and bears 
some analogy to the known practice at common law of consol- 
idating actions founded on the same policy of insurance. ‘The 
act of congress adopts and sanctions the practice. Jb. 

SEAL. 

Scroll not a seal unless the intention to seal be expressed in the 
body of the instrument. Lee v. Adkins, 1 Minor, 187. 

SET-OFF. 

It seems that demands against individual members of a firm may 
be set-off against demands of the firm, if the course of dealing 
of the firm in receiving such demands in payment is uniform, 
and so notorious that individuals dealing with them must be 
supposed to have had reference to it in their transactions with 
the firm. Evernghim vy. Ensworth, 7 Wend. 326. 

SHERIFF. 


Where a bail bond is taken on the arrest of a defendant, condi- 
tioned for his appearance at the return of a writ, but under the 
express agreement that it shall be considered only as security 
for his forthcoming on the day succeeding the arrest unless 
other or additional bail be given, and such bail be not given, 


the officer making the arrest may retake the defendant. Bron- 
son v. Noyes, 7 Wend. 188. 
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SLANDER. 

1. In slander, where the charge is felony, and the defendant has 
neither pleaded or given notice of justification, evidence that 
the charge related to a transaction, in which, if the defendant 
was an actor, it by no means followed that he was innocent of 
the crime imputed to him, is inadmissible. Laine v. Wells, 7 
Wend. 175. 

. So, also, where there is no ambiguity in words charging a 
felony, the question whether the plaintiff was guilty of a felony, 
or only a trespass in the transaction alluded to, is not a proper 
subject of consideration for the jury, unless the transaction 
manifestly shews, that in relation to it a felony could not have 
been committed. J0. 

3. Slander will not lie for words spoken of a person in the dis- 
charge of official duties, if the office has ceased at the time of 
the speaking of the words. Forward v. Adams, 7 Wend. 204. 

4. In slander, where the charge was felony, in reference to a 
transaction innocent in itself, and so understood by several 
persons, it was held that, as it was fairly to be inferred that 
others were present at the time of the speaking of the words, 
and as the words were spoken in reference to a transaction, the 
subject of felony, and no explanation accompanied the speaking, 
showing that the charge did not amount to felony, the action 
was maintainable. Phillips v. Barber, 7 Wend. 439. 

5. Charging crime against nature, not actionable. Coburn v. 
Harwood, 1 Minor, 93. 

TERRITORIAL GOVERNMENT. 

1. The government of the territory of Michigan had power in 
1817, under the law organizing the territory, to incorporate a 
banking company. N. B. This was the unanimous decision 
of the court, although Chancellor Walworth questioned the 
power, and based his opinien principally upon the acquiescence 
of the congress of the United States. Williams v. The Bank 
of Michigan, 7 Wend. 539. 

2. It seems, that the power given by the ordinance of congress of 
13th July, 1787, to the territorial governments, to adopt the 
laws of the original states, extends to the adoption of the laws 
of any state in the union, in existence at the time of such 
adoption. Jb. 

TOWN MEETINGS. 

The electors of towns in New York may, at their annual town 
meetings, adopt such rules and regulations as they think proper, 
for improving lands owned by the town, and for making fences 


i) 








ee 


420 Digest of Recent Decisions. [ Oct. 


around the same; but such rules and regulations cannot be 
adopted at a special town meeting. The People, ex rel. Averill 
v. Works, 7 Wend. 486. 

TRESPASS. 

For entering plaintiff’s house under pretence of searching for 
stolen goods, injury to reputation may be proved. Anonymous, 
1 Minor, 52. 

TRIAL AND ITS INCIDENTS. 

1. An exception to a charge of a judge, after a jury have with- 
drawn, will not be received. Life and Fire v. Mechanic Ins. 
Co. 7 Wend. 31. 

. Where a count in a declaration contains an admission of a fact 
bearing upon the right of action, and a nolle prosequi is entered 
as to such count on the trial, it is considered as stricken out of 
the declaration, except so far as it is referred to in other counts. 
Brown v. Feeter, 7 Wend. 301. 

3. A court in the exercise of sound discretion may require coun- 
sel to state the substance of evidence offered to be given, so as 
to enable them to judge of its materiality and relevancy, and a 
court of review will not control an inferior tribunal in the exer- 
cise of such discretion. Roy v. Targee, 7 Wend. 359. 

TROVER. 

1. Trover will lie by a son entitled to succeed to the possession of 

personal estate on the decease of his father, where it does not 

appear that administration has been granted; especially where 
the right of the plaintiff to the property claimed has been ad- 

mitted. Hyde v. Stone, 7 Wend. 354. 

Trover will lie by one tenant in common against another, for 

the loss or destruction of personal property while in his posses- 

sion. Ib. 

3. Interest may be given by way of damages in trover; and where 
the suit is by an infant, the time is not limited to six years. Jb, 

4. Trover will not lie by one tenant in common of a chattel against 
another, simply because the latter claims to be the exclusive 
owner, and locks up the property —a loss, destruction or sale 
must be shown. Gilbert v. Dickerson, 7 Wend. 449. 

USURY. 

Discounting a business note in New York at more than seven per 
cent. interest, is not a usurious transaction ; a note valid in its 
inception may be bought and sold as a chattel, at its value, real 
or supposed. Kent v. Walton, 7 Wend. 256; and Cram yv. 
Hendricks, 569. 

See Bruits or Excnance, &c. 16. 
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. A record of a judgment stating a recovery in trespass for 
$102 64, cannot be given in evidence in support of an averment 
in an action for breach of covenant for quiet enjoyment, that 
the recovery was $600. Webb v. Alexander, 7 Wend. 281. 

. Declaration for money had and received, sustained by proof 
that the plaintiff, a public officer, by mistake gave receipt for 
money: Smith v. Seaton, 1 Minor, 75. 

. On a note of defendant, is sustained by proof of note in her 
name as executrix, and signed by an agent. Baldwin v. Steb- 
bins, 1 Minor, 180. 

. On a promissory note, or insimul computassent, is sustaind by a 

due bill. Johnson v. Johnson, 1 Minor, 263. 

On a promissory note, acknowledging money due to the plaintiff, 

and promising to pay to C. is sustained by a note to the plaintiff, 

to pay C. a sheriff, to satisfy an attachment. Bowie's adm’r. 

v. Foster, 1 Minor, 264. 

. Material variances. — Declaration that the defendant, by his 
note in writing, promised to pay the plaintiff, is not supported 
by a letter from the defendant to F. D. stating that he has agreed 
to pay the plaintiff $78, and requesting F. D. to pay it. Me- 
Goffin v. Westbrook, 1 Minor, 58. 

. Note of Philip Taylor declared on; note signed Pilip Taylor 
may be given in evidence. Taylor v. Rogers, 1 Minor, 197. 


VENDOR AND VENDEE. 


1. 


9 
“« 


A vendor of land, who has covenanted to convey by a day cer- 
tain, is not in default until the party who is to receive the con- 
veyance, being entitled thereto, has demanded it, and having 
waited a reasonable time to have it drawn and executed, has 
made a second demand. The purchaser may, it seems, avoid 
the necessity of a second demand, by tendering on the first de- 
mand a deed prepared for execution. Connelly v. Pierce, 7 
Wend. 129. 

. A vendor, bound to give a deed by a day certain, must be at 
the expense of having it drawn, but is not obliged to have it 
prepared until it is demanded. Ib. 


WILL. 


1 


. The testator’s will was as follows: the will of B. G. contained 
the following clause: ‘ also, I give to my wife Elizabeth Good- 
win, all my personal estate whatsoever and wheresoever, and of 
what nature, kind and quality soever, after payment of my debts, 
legacies and funeral expenses, which personal estate I give and 
bequeath unto my said wife, Elizabeth Goodwin, to and for her 
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own use and disposal absolutely: the remainder after her de- 
cease to be for the use of the said Jesse Goodwin,’ the son of 
the testator. Jesse Goodwin took a vested remainder in the 
personal estate, which came into possession after the death of 
Elizabeth Goodwin. Smith v. Bell, 6 Peters, 68. 

2. In the construction of ambiguous expressions, the situation of 
the parties may very properly be taken into view. The ties 
which connect the testator with his legatees, the affection sub- 
sisting between them, the motives which may reasonably be 
supposed to operate with him, and to influence him in the dis- 
position of his property, are all entitled to consideration in ex- 
pounding doubtful words, and ascertaining the meaning in which 
the testator used them. Jb. 

3. It is stated in many cases that where there are two intents, 
inconsistent with each other, that which is primary will control 
that which is secondary. Jb. 

WITNESS. 

1. When, on the examination of a witness in chief, it is discov- 
ered that he is interested in the event of the cause, his interest 
may be removed by a release; after which he may be re-exam- 
ined. Tallman v. Dutcher, 7 Wend. 180. 

2. A witness is not permitted, unless under special circumstances, 
to refresh memory by examining entries which the plaintiff has 
made in his books. Beddo v. Smith, 1 Minor, 397. 

WRIT OF RIGHT. 

1. A writ of right cannot be sustained by a devisee upon the 
seisin of his testator; and accordingly a count by a devisee 
claiming the premises upon the seisin of the devisor was ad- 
judged upon demurrer to be bad. Williams v. Woodard, 7 
Wend. 250. ’ 

2. Leave to amend, however, was given upon the usual terms. Jb. 
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Rules and Orders of the Supreme Court of the United States. 





Rute No. 38. 


It is ordered by the Court that hereafter the judges of the circuit 
and district courts do not allow any bill of exceptions, which shall 
contain the charge of the court at large to the jury, in trials at 
common law, upon any general exception to the whole of such 
charge ; but that the party excepting be required to state dis- 
tinctly the several matters of law in such charge to which he ex- 
cepts; and that such matters of law, and those only, be inserted 
in the bill of exceptions, and allowed by the court. 


Rute No. 39. 


Mr. Jones, in behalf of himself and other members of this bar, 
inquired of the court whether the rule of this court, of January 
term, 1831, would not supersede the necessity of a compliance 
with the requisites of Rule No. 29, of February term, 1821, of 
this court; and whether it would be necessary for counsel to fur- 
nish the court with printed briefs or abstracts: in reply to which, 
Mr. Chief Justice Marshall informed Mr. Jones and the bar, that 
the court still considered a compliance with the requisites of Rule 
No. 29 necessary; and that the court expected to be furnished, 
by counsel, with printed briefs or abstracts under said rule. 





The Digest of recent English decisions is omitted in the present number 
for want of room. This omission will be supplied in the next number. 











LEGISLATION. 





NEW HAMPSHIRE. 


The legislature of New Hampshire, at its June session, in 1531, 
passed seventy-one acts and sixteen resolutions. Of the acts, 
twenty-eight are public acts. 

Ch. 40.— Equity. An act was passed, giving further remedies 
in equity. It provides that, in all cases where any personal pro- 
perty, deeds, bonds, notes, bills, &c. shall be withheld from the 
owner so that they cannot be ‘ come at to be replevied,’ the justices 
of the superior court, on application by bill, petition, &c. may 
order the same to be given up, or compel such disclosures, and 
make such orders, &c. as equity shall, in such cases, seem to re- 
quire. They are also authorized to determine in equity ‘all dis- 
putes between copartners, joint-tenants, and tenants in common, 
and their legal representatives,’ in cases where there is no adequate 
remedy at law, and are vested with the powers necessary for this 
purpose. 

Ch. 30.—Poor Debtors. The limits of jail-yards are extended 
to the limits of the respective counties, in which such jails are 
situated ; no person hereafter committed to prison, on execution 
founded on contract, is to be permitted to have the liberty of the 
jail-yard longer than one year from the time of such commitment ; 
if he ‘shall not within that time, take the benefit of the poor 
debtor’s oath, or pay the debt, or be otherwise legally discharged, 
he shall be liable to go into close confinement.’ Any person 
arrested upon execution shall, on giving bond in the same manner 
as if he were actually committed to jail on the execution, be dis- 
charged from the arrest, and shall have the same liberty of the 
jail-yard, and other privileges, as if he had actually been com- 
mitted and given bond as now provided by law. No female shall 
be arrested ‘either on mesne process or on execution founded 
upon contract.’ 

Ch. 47.—Highway. When any new highway is to be laid out, 
the court of common pleas, if they shall be of opinion that the 
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highway is of general public utility, and that the expense of con- 
structing it ‘is burdensome to any town,’ may order such portion 
of the expenses incident to such town ‘as to said court may seem 
reasonable, not exceeding one half of the whole expense, to be 
paid by the county in which such town is situated.’ 

Ch. 29.—Landlord and tenant. ‘When the tenant or occu- 
pant of any house, &c. shall hold such house, &c. without right, 
and after notice in writing to quit the same,’ the landlord may 
summon such tenant before a justice of the peace, and if the ten- 
ant shall neglect to appear, or if, after issue joined, it shall be 
considered by the justice that the landlord hath sustained his 
complaint, ‘ then judgment shall be rendered, that the complainant 
have possession of the demanded premises, and for his costs, and 
thereupon the complainant’ shall be entitled to a writ of posses- 
sion. A right of appeal to the court of common pleas is reserved ; 
but the appeal must be claimed within two hours from the time of 
rendering the judgment. If the title to the demanded premises is 
brought into question by the pleadings, the action is to be entered 
in the court of common pleas. All ‘ leases at will and tenancies 
at sufferance’ may be terminated by either party, after giving to 
the other party three months notice; and where the rent shall be 
payable more frequently than quarterly, ‘the notice shall be suffi- 
cient if it be equal to the time between the payments thereof ;’ 
but in all cases of neglect to pay the rent due and in arrear, seven 
days notice to the tenant shall be sufficient. Nothing in this act 
is to prevent landlords from pursuing the common law and statute 
remedies, now existing in the State. 

Ch. 50.—Notch Road. The legislature of Maine having made 
an appropriation of $3000 for the purpose of repairing the road 
in New Hampshire leading from Maine through the notch of the 
White Hills to Vermont, on condition that the legislature of New 
Hampshire give their consent to such expenditure, a resolve was 
passed by this legislature giving such consent. 

Ch. 22.—Partition of real estate. Where any married woman, 
whose husband is under guardianship, is seised, in her right, of 
any real estate in this State, in common with any other persons 
or corporations, such married woman may ‘ join with the guardian 
of her husband, in making partition or division thereof with the 
other tenants in common.’ 

Ch. 60.— Militia. A resolution was passed, by which the sen- 
ators of the State in Congress are instructed, and the representa- 
tives, are requested, to use their exertions to procure the passage 
of a law for the more perfect organization of the militia. ‘The 

VOL. VIII.—NO. XVI. 54 











426 Legislation. [Oct. 


governor is requested to transmit copies of this resolution to the 
governors of the other States, to be submitted to the legislatures 
thereof for their consideration. 

Ch. 61.—Boundary Line. The preamble of this resolution 
states, that the legislature of Vermont have authorized the execu- 
tive of that State to adopt such measures in conjunction with the 
executive of New Hampshire as may be deemed expedient to 
ascertain the boundary line between the two States, and to appoint 
commissioners to meet commissioners on the part of New Hamp- 
shire, to define such line; the preamble then declares that this 
boundary line has for a great number of years been well defined, 
‘and the river Connecticut, for the whole extent of the line be- 
tween the two States, conceded to be within the limits and exclu- 
sive jurisdiction of the State of New Hampshire ;’ and that the 
legislature of New Hampshire is not sufficiently informed of the 
nature of the difficulty to warrant the appointment of commission- 
ers at the present session. It was therefore resolved that the gov- 
ernor be requested to transmit to the executive of Vermont a copy 
of this preamble and resolution, and to communicate to the 
legislature of New Hampshire, at the next session, any information 
he may receive relative to this subject. 

Ch. 36.—Societies. Any two or more persons may associate 
together for the purpose of forming a fire engine company, a 
library society, a singing or other musical society, and may admit 
members and assume a name, ‘by which such society may be 
known and distinguished in law ;’ the ‘ agreement of association ’ 
is to be recorded in a book of records to be kept by the clerk of 
such society, and the substance thereof posted up in the town 
where such society is formed, and also recorded in the book of 
records kept by the clerk of such town; the persons so associated 
are thereby constituted a ‘body corporate and politic,’ with the 
usual powers and duties incident to corporations of a similar 
nature; the property of such society is not to exceed $1000 in 
value. ‘No member of any fire engine company formed under 
this act shall be exempt from performing military duty in the 
company of militia to which he may belong, if his exemption 
would reduce said company below the number of forty-two rank 
and file, nor unless said fire engine company shall own and pos- 
sess a suitable fire engine.’ 

Ch. 48.—Special pleading. This act was passed ‘to abolish 
special pleading.’ In all civil actions the defendant may plead 
the general issue, which shall be joined by the plaintiff, and either 
party may give in evidence any special matter in support or de- 
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fence of the action, upon filing in the court a brief statement of 
such special matter, either of law or of fact, within such time as 
the court may order, of which statement the other party shall be 
entitled to a copy. 

Ch. 42.—Suffrage. No person is to ‘be considered as having 
a home so as to entitle him to vote in any town,’ unless he shall 
have resided in the town where he may offer his vote, ‘ at least 
thirty days immediately preceding the day on which the meeting 
in which he offers to vote shall be holden.’ But when any person 
shall have removed into any town ‘ with his family and goods, with 
an evident intention of a permanent residence therein, and it shall 
so appear to the satisfaction of the selectmen and the moderator,’ 
he shall be permitted to vote in any legal town-meeting thereof. 

Ch. 26.— Tar. An act was passed ‘ to raise the sum of $45,000 
for the use of the State,’ to be paid into the treasury on or before 
December 1, 1832. 

Incorporated companies. Acts were passed for the incorporation 
of two savings banks; four library companies ; nine manufacturing 
companies; the trustees of the New Hampshire and Vermont 
Methodist Annual Conference; five fire engine companies; the 
Lyme Aqueduct Company ; the Walpole and Aiken’s academies ; 
two bridge companies ; the Beebes River Mining Company ; and 
the Dodge’s Falls Canal Company. 


At the session of the legislature in June, 1832, forty-five acts 
and fourteen resolutions were passed, 

Ch. 73.—Bank Shares. Bank shares are to be ‘ taxed, in all 
direct taxes, for the actual amount in value of said shares, wheth- 
er the same be mortgaged, pledged, or conveyed for the purpose 
of securing any loans obtained thereon, or for other purposes.’ 

Ch. 76.—Bears, §c. An act was passed, granting premiums 
for killing bears, wild-cats, foxes and crows. 

Ch. 86.—Bridge and Canal Companies. Whenever any tax 
shall be assessed upon ‘ any bridge, canal or other company, in- 
corporated by law with power to receive toll, or upon any person 
holding such franchise,’ the franchise may be taken and sold, for 
the payment of such tax. 

Ch. 84.—Committees. The chairman of any committee of the 
legislature, or the person acting as such chairman, is authorized 
to ‘administer the oath to any witness who may be called before 
them, to testify in relation to any subject under their considera- 
tion.’ 


Deaf and dumb persons. The sum of 1500 dollars is appro- 
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priated for the purpose of educating indigent deaf and dumb child- 
ren belonging to this state, at the asylum in Hartford, Connec- 
ticut. 

Ch. 77.—Highways. Whenever any highway shall be laid 
out for the accommodation of the public, through lands belonging 
to any minor who has no legal guardian, such highway may be 
constructed and used ‘ before the damages assessed by the select- 
men to such infant shall have been paid or tendered, and the 
town in which such highway shall be laid out shall be liable to 
pay the damages assessed by the selectmen as aforesaid, to the 
guardian of such infant, when a guardian shall be appointed, or to 
the infant himself, when he shall arrive at the age of twenty-one.’ 

Ch. 74.—Inspection law. An act was passed, to regulate the 
inspection of beef and pork intended to be exported from this 
state, and further to regulate the inspection of mackerel. 

Ch. 85.—Inventories. Selectmen are required to return to 
the Secretary’s office, on or before November 21, 1832, at the 
charge of their respective towns, an inventory of the polls and 
ratable estates of their respective towns; which inventories shall 
contain a statement of the lands, cattle, sheep, horses, mills, 
wharfs, toll-bridges, ferries, carding machines, bank stock, value 
of stock in trade, the sum total of all the money on hand and at 
interest more than the party pays interest for, property in the 
public funds, chaises and other wheel carriages of pleasure, 
&c. &e. 

Ch. 80.—Mortgages of personal property. No mortgage of 
personal property hereafter made, shall be valid against any other 
person than the parties thereto, unless possession of the mort- 
gaged property be delivered to and retained by the mortgagee, or 
unless the mortgage be recorded in the office of the clerk of the 
town where the mortgager shall reside at the time of making the 
same. But nothing in this act is to affect any transfer of property 
under bottomry or respondentia bonds, or of any ship or goods at 
sea or abroad, if the mortgagee shall take possession thereof as 
soon as may be after the arrival of the same in this state. 

Ch. 83.—Prisoners. Whenever it shall appear to the sheriff of 
any county to be expedient, on account of the prevalence of any 
contagious disease, or for the purpose of rebuilding or repairing 
any jail in such county, to remove any persons confined in such 
jail, the justices of the Supreme Court, or any two of them in va- 
cation, are authorized to order such removal to any other jail in 
the same or any adjoining county; and the justices are also 
authorized to remand them to the place where they were origin- 
ally committed, unless they are discharged according to law. 
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Ch. 72.—Replevin. When goods exempted from attachment 
shall be attached upon mesne process, or when such goods have 
been so attached and shall remain under the control of the officer 
so attaching the same, and before they are taken in execution, 
the owner or the person out of whose possession they were taken, 
may replevy the same. If the officer so attaching such goods 
shall have put them into the hands of a third person, the officer 
having the writ of replevin, after a demand made upon such third 
person to deliver up the same and his refusal so to do, is author- 
ized to enter the close or building of such third person and replevy 
them. 

Incorporated Companies. Acts were passed for the incorpora- 
tion of the Newmarket Savings Bank; the proprietors of the 
meeting aouse of the First Baptist Society in Dunstable ; the 
Rockingham Mutual Fire Insurance Company; seven manufac- 
turing companies ; the Amherst Steam Mill Company; the Win- 
nepiseogee Steamboat Company; the Portsmouth Whaling Com- 
pany; and the Cocheco Aqueduct Association. 


NEW YORK. 


Three hundred and thirty-five acts and nine resolutions were 
passed at the fifty-fifth session of the legislature of New York, 
begun on January 3, 1832. They are printed in an octavo 
volume, containing 639 pages. 

Ch. 295.—Abatement of suits. This act was passed to prevent 
the abatement of suits by or against corporations, in case of their 
dissolution during the pendency of such suits. 

Ch. 303.—Agricultural Society. The New York State Agri- 
cultural Society was incorporated, for the purpose of improving 
‘the condition of agriculture, horticulture, and the household arts.’ 

Ch. 20.—Annuai Conference Society. An act was passed to 
incorporate the New York Annual Conference Ministers’ Mutual 
Assistance Society, to be established in Albany; its objects ‘ are 


charitable and to afford relief to its members in case of sickness 
and infirmity.’ 


Ch. 298.—Aliens. This act relates to escheats. It prescribes 
the terms upon which the interest of the state in land acquired 
by escheat is to be released ; and requires a certain proportion of 
the value of such land to be paid by the person to whom such re- 
lease is made into the treasury of the state, &c. 

Apothecaries. See College of Pharmacy. 

Ch. 26.—Bastard children. Superintendents of the poor are 
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authorized to make such arrangements with the putative fathers of 
bastard children, relative to the support of such children, as they 
shall deem equitable ; and thereupon to discharge them from all 
liability for the support of such children. 

Banks. Seven banks were incorporated ; the amount of their 
capital stock is 1,450,000 dollars. 

Ch. 276.—Bills and notes. This act regulates suits brought 
on bills of exchange and promissory notes. It authorizes holders 
to include all or any of the parties in one action, to declare upon 
the money counts alone, &c. The rights and responsibilities of 
the several parties, ‘as between each other,’ are to remain the 
same as though this act had not been passed, ‘saving only the 
rights of the plaintiff so far as they may have been determined by 
the judgment.’ 

Bridges. Two bridge companies were incorporated, and sev- 
eral acts were passed, authorizing the supervisors of different coun- 
ties to raise money to build or repair bridges. 

Canals and Railroads. ‘Two canal companies, twenty-five rail- 
road companies, and a company for constructing canals or rail- 
roads, were incorporated. The capital stock of these different 
corporations amounts to 25,165,000 dollars. 'The New York and 
Erie Railroad Company is authorized to construct a railroad from 
the city of New York, through the southern tier of counties, by 
way of Owego, to Lake Erie; its capital stock is 10,000,000 
dollars. The other principal railroad companies are, the New 
York and Albany, and the Lake Champlain and Ogdensburgh 
railroad companies, the capital stock of each of which is 3,000,000 
dollars; the Utica and Susquehannah, and the Watertown and 
Rome railroad companies, with capitals of 1,000,000 dollars each; 
the Buffalo and Erie, the Ithaca and Geneva, and the Dutchess 
railroad companies. The object of this last company is to con- 
struct a railroad from Poughkeepsie to the line of the State of 
Connecticut, within the county of Dutchess: its capital stock is 
600,000 dollars. The Black River company was incorporated ‘ 
to connect by canals or railroads the Erie canal, at or near Rome, 
or Herkimer, or at any point between those villages, with the 
waters flowing into the St. Lawrence, at Ogdensburg, which are 
or may be rendered navigable with the St. Lawrence at Cape 
Vincent, and with Lake Ontario at Sacket’s Harbor ;’ and also 
so to improve Black River, between High Falls and Carthage, as 
to render it navigable by steamboats ; its capital stock is not to 
exceed 900,000 dollars. 

Ch. 38.—Coal Company. The Hudson River coal company 
was incorporated, with a capital of 100,000 dollars. 
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Ch. 326.—College of Pharmacy. No person is to be allowed 
to practise the business of an apothecary in the city of New York, 
from and after January 1, 1835, without having previously attend- 
ed two courses of the lectures, and passed the examination re- 
quired by the charter of the College of Pharmacy in that city, and 
obtained its diploma, or unless he shall be furnished with a diplo- 
ma from some other regularly constituted medical college, or shall 
have passed an examination of the censors of the medical society 
of one of the counties of this state, and received a certificate of 
his qualifications for the business of an apothecary. ‘ Any person 
offending against the provisions of this law shall be subject to a 
penalty of 50 dollars, which may be sued for in the name of the 
College of Pharmacy of that city, and on conviction, the proceeds 
of said fine shall be paid over to and for the support of said col- 
lege.’ This law is not ‘to apply to persons who are now en- 
gaged in the business, nor to the preparation and dispensing of 
medicines by licensed physicians.’ 

Colonization Society. A resolve was passed, recommending 
this society to the ‘consideration and patronage of the citizens of 
the state.’ 

Ch. 334.—Congress. An act was passed to divide the state 
into ‘ congressional districts.’ 

Cities. Acts were passed for the incorporation of the cities of 
Buffalo and Utica. 

Dams. Four acts were passed to authorize individuals to erect 
or maintain dams across certain rivers. 

Ch. 252.—Dispensary. The Eastern Dispensary of the city of 
New York was incorporated. 

Ch. 141.—Grain. This act regulates the measuring of grain 
in the city of New York. It provides for the appointment of 
a measurer-general and measurers of grain. ‘The measurer-gen- 
eral is to keep an office in the city, for the reception of orders 
from persons having grain in charge, and it is to be the duty of 
the measurers, when required by him, to measure the same; if 
any dispute arise as to the measurement of the grain, it is to be 
determined by the measurer-general ; but if such dispute relate to 
the quality, and if the buyer or seller is dissatisfied with the decis- 
ion of the measurer-general, either ‘may appeal to three indiffer- 
ent persons, whose decision is to be final.’ Neither the measurer- 
general or measurers shall directly or indirectly purchase any 
grain, except for their own use, or be concerned in business with 
any person dealing in grain, or act as agent in the purchase or 
sale of grain. The measurers are to make returns to the mea- 
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surer-general of the number of bushels of grain measured by them, 
&c.; and the measurer-general is required annually to make a 
report to the legislature of the number of bushels of grain of dif- 
ferent kinds measured under his superintendence, the average 
price, from what place shipped, the amount of fees received, &c. 

Ch. 333.—Health. By this act all vessels, rafts, and persons, 
arriving in this State from any place, where the Asiatic Cholera 
or ‘any other malignant disease’ is known to exist, are subjected 
to quarantine. The act contains numerous provisions in regard 
to the establishment and duties of boards of health in certain 
cities, towns, &c., the places and periods of quarantine, &c. The 
governor is authorized to employ agents to proceed to any part of 
this State or to Canada, for the purpose of procuring information 
in relation to such disease, and is required to communicate by 
proclamation any information so obtained. The act is to continue 
in force until February 1, 1833, ‘ unless the governor shall sooner 
declare, by proclamation, that there exists no sufficient reason for 
the continuance thereof.’ 

Ch. 14.—Hebrew Benevolent Society. The Hebrew Benevo- 
lent Society was incorporated ; its objects ‘are charitable and to 
afford relief to its members in cases of sickness and infirmity.’ 

Ch. 104.—Hospital. An act was passed to incorporate the 
Buffalo Marine Hospital, for the purpose of establishing a hospital 
for the reception of sick or disabled seamen, ‘ engaged in navigat- 
ing the lakes or canals of this State.’ The capital stock of the 
corporation is $25,000. 

Ch. 244.—IJndians. The treasurer is authorized to pay to the 
superintendents of the Stockbridge Indians $2,000, to be by them 
expended in the ‘ payment of the debts of those Indians, in finish- 
ing the mill by them erecting at the settlement near Green Bay, 
and for the general benefit of said Indians.’ This sum, when 
paid, is to be deducted from the fund secured for their benefit by 
the act passed April 10, 1813; but such appropriation is not to be 
made, unless it is desired by them. 

Inspection laws. Acts were passed relating to the inspection of 
beef and pork, salt, flour, and meal, and for the prevention of 
frauds in the sale of oils. 

Insurance companies. Eight insurance companies were incor- 
porated ; their aggregate capital stock amounts to $1,750,000. 

Ch. 145.—Lyceum. The Buffalo Lyceum was incorporated. 

Manufacturing corporations. Twelve manufacturing companies 
were incorporated, principally for the manufacture of cotton and 
woollen goods and machinery; their aggregate capital stock 
amounts to $1,705,000. 
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Ch. 319.—Marble Cemetery. An act was passed to incorporate 
the New York City Marble Cemetery Co. 

Ch. 6.—Mechanics. The Mutual Benefit Society of Mechanics, 
and the Smiths’ Beneficial Society, in the city of New York, were 
incorporated, for the purpose of affording relief to their respective 
members in cases of sickness, infirmity, or death. 

Ch. 314. An association of mechanics and manufacturers in 
the county of Kings, was incorporated ; its objects are to afford 
aid to honest and industrious members entering upon and whilst 
engaged in business, and to establish a school and courses of lec- 
tures. 

Ch. 32.—Mining Company. The North American Mining 
Company was incorporated, with a capital stock of $250,000. 

Ch. 156.—Pilots. An act was passed, regulating the pilotage 
of vessels through Hell Gate, prescribing the duties of the pilots, 
fixing the rate of their pay, &c. 

Ch. 294.—Silk Company. The Poughkeepsie Silk Company 
was incorporated, with a capital stock of $30,000. The objects 
of this corporation are the ‘ culture of silk, and general husbandry.’ 

Towns. 'Ten new towns were ‘ erected’ by the division of cer- 
tain previously existing towns. 

Turnpike roads. Seventeen acts relate to turnpike roads. Five 
turnpike road companies were incorporated. 

Villages. ‘l'wenty acts were passed in relation to different 
villages. Six villages were incorporated. 

Water Companies. The following water companies were in- 
corporated ; the Hamilton Water Association, for the purpose of 
supplying the village of Hamilton with pure water; the Jack 
Spring Water Works Company, the object of which is to supply 
the city of Schenectady with water; and the Rome Aqueduct 
Company. 

Ch. 4.— Whaling Company. The Newburgh Whaling Com- 
pany was incorporated, for the purpose of engaging in the whale 
fishery, and in the manufacture of oil and spermaceti candles ; its 
capital stock is not to exceed $200,000; the company are prohib- 
ited from employing any part of their joint funds, or capital stock 
‘in the buying of oil or sperm in the State of New York or in any 
other State of the United States ;’ no foreigner is to be allowed 
to be in any way ‘ interested in the company.’ 

Ch. 208. The Poughkeepsie Whaling Company was incorpo- 
rated for the same purpose; its capital is also not to exceed 
$200,000. 


VOL. VIII.—NO. XVI. 55 
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Laws passed by the fifty-sixth general assembly of New Jersey, 
at a session begun at Trenton on October 25, 1831. 

Reports of decisions of the Court of Chancery. Provision is 
made for the appointment of a Chancery Reporter, who is required 
to collect and compile all such cases as have been or shall be de- 
cided in the court of chancery, in the prerogative court, and in 
the court of appeals, wherein the principles of law or equity in 
important cases may have been or shall be discussed and deter- 
mined. He is also to digest and arrange the acts of the legisla- 
ture regulating the proceedings in the court of chancery and pre- 
rogative court. p. 155. 

Banks. Seven acts were passed relating to different banks in 
the state. Two new banks were incorporated. 

Bridges. A company was incorporated for the purpose of 
building a bridge over the Delaware river at Belvidere, near the 
mouth of the Pequest River. An act incorporating a company to 
erect a bridge over the Delaware, at the Columbia glass factory, 
was revived. 

Canals and Railroads. The Delaware and Raritan canal and 
the Camden and Amboy railroad and transportation companies 
were authorized to transfer to the state one thousand shares in 
their joint capital stock, upon which all the instalments shall be 
paid by those companies, ‘so that neither at the time of the trans- 
fer, nor at any time thereafter, the payment of any money thereon 
or therefor shall be required from the State.’ No other railroad 
shall, during the continuance of the charter of the railroad com- 
pany above mentioned, be constructed in this State, for the pur- 
pose of transporting passengers or merchandise between New 
York and Philadelphia, without the consent of these companies. 
They are also required to construct a lateral railroad from a point 
at or west of Spotswood, to New Brunswick. p. 79. The New 
Jersey railroad and transportation company was incorporated, 
with a capital stock of $750,000, with liberty to increase it to 
1,500,000 dollars. The route of this railroad is from New Bruns- 
wick, through or near Rahway and Woodbridge and through 
Newark, to some point not less than fifty feet from high water 
mark on the Hudson river, opposite New York. The state is to 
have the privilege of subscribing for one fourth of the capital stock 
of the company ; ‘ but if the said stock shall not be subscribed for 
by the state within two years after the location of the route of the 
road shall have been fixed and determined upon, and filed in the 

















1832. ] New Jersey. 435 


office of the secretary of state,’ then the right of the state to sub- 
scribe therefor is to cease. p. 96. 

A company was incorporated to construct a railroad from Pa- 
terson to Fort Lee, on the Hudson, in the county of Bergen. p. 
121. Another company was incorporated, with a capital stock of 
1,000,000 dollars, with liberty to increase the same to 2,000,000 
dollars, to construct a railroad from a point on the Delaware river, 
between the New York state line and where the Paulings-kill 
empties into that river, to the Hudson river, opposite New York. 
p. 133. 

Coal Company. The Phoenix Coal Company was incorporated, 
with a capital stock of 100,000 dollars ; its object is to supply the 
public with coal. p. 184. 

Dispensary. The Trustees of the Paterson Public Dispensary 
were incorporated, for the relief of the indigent sick and injured, 
and for the more effectual prevention of the small pox. p. 34. 

Divorces. Nine acts of divorce were passed. 

Fire Companies. Four Fire Companies were incorporated. 

Indictment. No indictment or information shall be abated by 
reason of any dilatory plea of misnomer of the party offering such 
plea ; but if the court shall be satisfied of the truth of such plea, 
it shall cause the indictment or information to be amended ac- 
cording to the truth, and shall call upon such party to plead thereto, 
and shall proceed as if no such dilatory plea had been pleaded. 
p. 49. 

Indians. An act was passed for the extinguishment of the title 
of the Delaware tribe of Indians, formerly residents of New Jersey, 
but now residing at Green Bay, in Michigan, to any part of the 
territory of New Jersey ‘or its franchises.’ The preamble states, 
that whereas the legal right of those Indians to the fisheries in 
the rivers and bays of the state, south of the river Raritan, which 
they declare they have never alienated, is barred by reason of 
their voluntary abandonment of the use of them; ‘but that the 
legislature should grant a remuneration for the right to said 
fisheries, as an act of voluntary justice, as a memorial of kindness 
and compassion to the remnant of a once powerful and friendly 
people, occupants and natives of this state, and as a consumma- 
tion of a proud fact in the history of New Jersey, that every In- 
dian claim, right and title to her soil and its franchises have ever 
been acquired by fair and voluntary transfer,’—therefore it is 
enacted, that the treasurer be authorized to pay 2000 dollars to 
the agent of the tribe, upon his filing in the office of the secretary 
of state a conveyance to the state of ‘all the soil, fisheries, or 
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other rights or reservations which now are or ever were owned or 
possessed by the Delaware tribe of Indians in any portion of the 
territory of New Jersey.’ p. 148. 

Insurance Company. The Camden Insurance Company was 
incorporated, with a capital stock of $50,000, and the privilege of 
increasing it to $100,000. p. 189. 

Manufacturing Companies. Two companies were incorporated, 
‘for the purpose of raising and cultivating silkworms, and of man- 
ufacturing silk, wool, cotton,’ &c. The capital stock of each 
company is 25,000 dollars, but it may be increased from time to 
time to 200,000 dollars. They are to be established at or near 
Paterson and Cumberland Furnace. The Dundee Manufacturing 
Company was incorporated, with a capital of 150,000 dollars, for 
the manufacture of iron, cotton, wool, &c. The proprietors of 
the Morris Aqueduct were also authorized ‘to carry on any mil- 
ling and manufacturing business that they may deem expedient.’ 

Lyceums, &c. The Newark Mechanics’ Association and Ly- 
ceum, and the Mechanics’ Institute of Paterson, were incorpo- 
rated ; their objects are, the cultivation of literature, the arts and 
sciences, and the diffusion of useful knowledge. 

Mining Company. The Mount Hope Mining Company was 
incorporated, with a capital stock of 60,000 dollars, ‘to be em- 
ployed in mining and transporting ore,’ &c. p. 28. 

Pensions. Pensions were granted to six individuals. A reso- 
lution was passed, requesting the senators and representatives of 
the state in congress to exert themselves to procure the passage of 
a law granting aid and relief to the surviving officers and soldiers 
of the New Jersey revolutionary militia. 

Steamboat Company. A company was incorporated for the 
establishment of a steamboat ferry between Fort Lee, in the coun- 
ty of Bergen, and New York. The capital stock is 50,000 dol- 
lars, with the privilege of increasing to 100,000 dollars. 

Guardians. If the personal estate and the rents and profits of 
the real estate of any minor are insufficient for the maintenance 
and education of such minor, upon the application of the guardian 
to the orphans’ court of the county where the real estate may be 
situated, that court are authorized from time to time to order the 
guardian to sell so much of the timber on such real estate as may 
be required for the maintenance and education of the minor. 
p. 168. 

Variance. Deeds made by sheriffs or other officers, of real 
estate sold by virtue of writs of execution, are to be valid, notwith- 
standing any variance between the recitals in the deeds and the 
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executions by virtue of which the sales were made, or between the 
executions and the judgments upon which the executions were 
issued. The court in which the record or exemplification of any 
judgment or execution may be offered in evidence in support of 
any deed made by a sheriff or other officer, of real estate sold by 
virtue of any writ of execution, is to consider the judgment or ex- 
ecution as amended in any particulars, in which the same might, 
by the rules of law and practice, have been at any time amended 
by the court in which the judgment was rendered, or out of 
which the execution was issued, and the judgment or execution 
is to have the same force as if it was amended accordingly. Any 
deed, made by an executor or administrator of real estate, sold in 
pursuance of an order of the orphans’ court, by virtue of the acts 
to which this act is a supplement, is to be valid, notwithstanding 
any variance in the recital in the deed of the order of the orphans’ 
court authorizing such sale, with the record of such order. p. 26. 

Tares. An act was passed to raise the sum of 40,000 dollars 
for the year 1832. 


OHIO. 


At the first session of the thirteenth General Assembly of Ohio, 
at Columbus, on December 6, 1831, twenty public acts were passed. 
We have not been able to obtain the pamphlet containing the pri- 
vate acts. 

Census. An act was passed making additional provision for 
taking the enumeration of the white male inhabitants of the State 
over the age of twenty-one years. p. 5. 

Canal. An act authorizing the selection and sale of the lands 
granted by Congress to aid the State in extending the Miami 
canal, was passed. ‘I'he governor is to cause the lands to be 
selected as early as practicable. The line of the canal, ‘as now 
run and reported to the last General Assembly,’ ‘is located and 
agreed upon as the route of said canal,’ and the persons authorized 
by the governor to make the selection, ‘are to be governed by 
said line. The lands are to be offered for sale, and as soon as 
the avails are suflicient to authorize the commencement of the 


work, the canal commissioners are required to put under contract 
such part of the canal, commencing at or near Dayton, ‘as the 
money then in the treasury for that purpose will justify,’ and from 
time to time, as the avails of said lands may be paid into the 
treasury, to expend the same in extending the canal. p. 14. 
Funds. The auditor of state is required, annually on the first 
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of January, to apportion equally amongst the several counties, the 
amount of the Three per Cent. Fund, then in the State treasury ; 
the money so received by the counties is to be expended in open- 
ing or repairing state or county roads, and in the erection and 
repair of bridges. p. 16. 

Jaspection laws. An act was passed, regulating the inspection 
of fish. p. 20. 

Lands. An act was passed, further regulating the perpetuation 
of testimony relative to lands. County surveyors, within their 
respective counties, are authorized to take the depositions of wit- 
nesses, ‘for the establishment of surveyed or agreed corners of 
lands.’ p. 12. 

Nuisances. If any owner, &c. of a slaughter-house ‘ permit it 
to remain unclean between the first day of April and the first day 
of October of each year, to the annoyance of the citizens of this 
State, or any of them,’ he shall forfeit for every offence, not less 
than $5 nor more than $50, together with costs of suit ; and if the 
nuisauce be not removed within five days thereafter, it shall be 
deemed a second offence, ‘ and every like neglect of each succeed- 
ing five days thereafter shall be considered an additional offence.’ 
Owners, &c. of soap, candle, oil, glue and varnish factories, &c. 
are not to allow them to remain unclean, to a greater extent than 
is necessary for the prosecution of their business, under penalty of 
forfeiting not less than $10 nor more than 840 for every such 
offence, and every neglect to remove the nuisance for five days is 
to be considered an additional offence. Persons are prohibited 
from putting dead animals in water courses, roads, fields, &c. or 
allowing them to remain in such places to the annoyance of the 
public. The penalties accruing under this act are to be paid into 
the town treasuries. p. 22. 

Penitentiary. An act was passed providing for the erection of 
a new penitentiary, at or near Franklinton or Columbus, for the 
confinement of persons sentenced to imprisonment and hard labor 
in the penitentiary ; it is to be of sufficient capacity to receive 500 
convicts, who are to be confined in separate cells at night; the 
cost is not to exceed ¥60,000, exclusive of the labor of the con- 
victs. ‘The act also contains numerous provisions for the discipline 
and government of the new penitentiary. p. 24. 


VIRGINIA. 


At the session of the legislature of Virginia, begun on December 
5, 1831, at Richmond, eighty-eight public acts, one hundred and 
sixty private acts, and four resolutions were passed. 
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Ch. 1—Tazes. The tax imposed on land, for the year 1832, 
is eight cents ‘ for every hundred dollars value thereof;’ on every 
slave above the age of twelve years, (except such as are exempt in 
consequence of age or infirmity) twenty-five cents ; on every license 
to sell lottery tickets, $500; on every license to a hawker or ped- 
ler to sell dry goods or wares of foreign or domestic growth, $20, 
to be paid in each county &c. where he shall sell any of those 
articles ; on every license to a pedler dealing in tin or pewter, 
in each county where he shall trade, 10 dollars ; every clock 
pedler shall pay $75 in each county in which he shall trade ; &c. 
&e. 

Ch. 2.—Appropriations. In the act appropriating the public 
revenue, we notice the following items: for the expenses of the 
general assembly, $85,000; for the salaries of the officers of the 
civil government, *78,000; to the commissioners of the revenue, 
and clerks for examining the commissioners’ books, $ 29,000; to de- 
fray ‘ criminal charges,’ $42,000 ; for contingent expenses of courts, 
$ 33,000; for the payment of pensions, $3,000; for a civil con- 
tingent fund, $12,000; for the militia establishment, $ 16,000; 
for the public guard in the city of Richmond, $15,650; for the 
transportation of criminals to the penitentiary, $6,000; ‘ for slaves 
executed and transported,’ $30,000 ; for the support of two lunatic 
hospitals, $ 16,500. 

Ch. 20.—Militia. This act was passed for the encouragement 
of volunteer companies. ‘The governor is required to furnish, 
as soon as practicable, to the volunteer companies organized under 
the provisions of this act, such arms and accoutrements as may be 
at his disposal, upon such conditions as he may deem proper. 
These volunteer companies are required to attend the regimental 
and battalion musters, and also to have a regular drill every month. 
Persons serving seven successive years in one or more of these 
volunteer companies, are to be exempt from militia duty except in 
times of invasion, insurrection, or war. The membership in any 
one such volunteer company is to continue at least two years. 

Ch. 21.—Patrols. This act regulates the duty and pay of 
patrols, prescribes the penalties to be inflicted for neglect in 
performing the duty, &c. 

Ch. 22.—Slaves, free negroes, and mulattoes. By this act, all 
colored persons are prohibited from preaching, or from holding 
any assembly for religious or other purposes; they are forbidden 
to attend any assembly ‘ held, or pretended to be held, for religious 
purposes or other instruction, conducted’ by any colored person ; 
slaves are not allowed to attend ‘any preaching in the night time, 
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although conducted by a white minister,’ without permission from 
their owners or overseers, &c.; but the masters or owners of 
slaves, or any white person to whom any free negro or mulatto is 
bound, &c. may carry or permit such slave, &c. to go with them 
or their white families ‘to any place of religious worship, conducted 
by a white minister, in the night time.’ Nothing in this or any 
former law is to be so construed as to prevent any ordained or. 


licensed white ministers from preaching to slaves or free negroes 
and mulattoes in the day time; nor to deprive masters of slaves of 
the right to employ white persons to give religious instruction to 
their slaves; nor to prevent the slaves of one owner from assem- 
bling at any time for religious worship. No free negro or mulatto 
shall be capable ‘of acquiring permanent ownership, except by 
descent, to any slave, other than his or her husband, wife, or 
children ; nor shall they be allowed to keep any arms or ammuni- 
tion. No slave or other colored person shall be permitted to dis- 
pose of any spirituous liquor within one mile of any public assembly. 
Offenders against these provisions are to be punished ‘ by stripes, 
at the discretion of a justice of the peace, not exceeding thirty-nine 
lashes ;’ and when a free negro or mulatto is convicted of keeping 
arms or ammunition, in addition to the whipping, he is to forfeit 
them to the use of the informer. If any colored person assault 
and beat any white person with intent to kill, he shall suffer death. 
If any person write, or print, or knowingly circulate any pamphlet, 
&c. ‘ advising’ persons of color to rebel, such person, if colored, 
shall be punished for the first offence with stripes, at the discretion 
of a justice of the peace, not exceeding thirty-nine lashes; for the 
second offence, he shall suffer death ; if the person so offending 
be white, he shall be fined in a sum not less than $ 100 nor more 
than $1000. The act also contains provisions for the punishment 
of riots, larceny, &c. by free negroes and mulattoes. If any free 
person knowingly receive from any colored person any stolen 
goods, he is to be punished in the same manner as if the receiver 
had actually stolen the goods. 

Ch. 23.—F rom the preamble to this act, it appears that the 
people of Northampton county had appointed a committee, with 
authority to borrow a sum not exceeding 15,000 dollars, for the 
purpose of effecting the removal of the free persons of color from 
that county. This act was accordingly passed to legalize the pro- 
ceedings of the people of that county in relation to this subject 
and to grant them the necessary powers. 

Ch. 24.—No person is allowed to sell spirituous liquor, &c. to 
any slave, without the consent in writing of the owner, employer, 
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&c. If any master, &c. shall give a written permission to any 
slave, whereby the slave shall obtain for his own use, any ardent 
spirits, &c., and shall sell or barter the same, such master, &c. 
shall forfeit a sum not less than 10 nor more than 50 dollars; 
provided the master, &c. knew that the spirits, &c. were to be 
procured by the slave for the purpose of sale or barter, or would 
be used for that purpose. 

Ch. 29.—Marriage. Whenever a license is desired for the 
marriage of any person under the age of twenty-one years, not 
before married, and having no father or guardian, the consent of 
the mother, given and proved as is directed by the act in relation 
to marriages, shall authorize the clerk to issue the license for 
such marriage, provided the other requisitions of law are complied 
with. 

Elections. Seventeen acts, principally of a local nature, were 
passed in relation to this subject. 

Ch. 31. This act provides for the appointment of electors to 
choose a president and vice president of the United States. 

Lands delinquent or forfeited. Three acts were passed in rela- 
tion to lands returned delinquent for non-payment of taxes, and 
forfeited lands; but their provisions are too numerous to be com- 
pressed within the limits to which we are confined. 

Ch. 82.—Jnternal Improvement. An act was passed, incorpo- 
rating ‘ The James river and Kanawha Company’ for the purpose 
of connecting the tide water of James River with the navigable 
waters of the Ohio. The capital stock is to be $5,000,000, 
divided into shares of $100 each. When the books of subscrip- 
tion are opened, the State is to ‘ be regarded as a subscriber for 
10,000 shares of the stock, to be paid for by a transfer of her 
whole interest in the works and property of the present James 
river Company.’ ‘ When three fifths or more of the capital stock 
shall have been subscribed by persons, bodies politic or corporate, 
other than the commonwealth, but the whole capital shall not have 
been subscribed, then the commonwealth shall be regarded as a 
subscriber for the residue of the five millions.’ The company are 
to connect the James river with the Ohio, ‘ by one of three plans 
of improvement, at their election; that is to say, either by a con- 
tinuation of the lower James river canal to some suitable point on 
the river not lower than Lynchburg, a continued railroad from the 
western termination of that canal to some convenient point on the 
Great Kanawha river below the great falls thereof, and an improve- 
ment of the Kanawha river from thence to the Ohio, so as to make 
it suitable for steamboat navigation; or, secondly, by a continua- 
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tion of the James river canal as aforesaid, and a continued railroad 
from its western termination to the Ohio river; or, thirdly, by a 
continued railroad from Richmond to the Ohio river.’ The works 
and property of the company are to be exempt from all public taxes, 
&c. other than those authorized by this act. If the capital of 
$ 5,000,000 be insufficient to complete the works required of the 
company, the capital may be enlarged ‘to any amount which may 
be found necessary to that end.’ The commonwealth may ‘take 
two fifths of the additional capital, or any portion thereof.’ The 
works are to be commenced within two years after the passing of 
the act, and completed within twelve years after the first general 
meeting of the stockholders; and if not so commenced and com- 
pleted, the charter of the company shall be forfeited, and all the 
works, with the land on which they are situated, and the privileges of 
the company shall be vested in the present James river company, 
for the benefit of the commonwealth; but this latter company is 
not to be liable for the debts of the former company, or entitled to 
any part of its personal property. 

Acts were passed providing for the improvement of the navigation 
of Goose Creek, of the Monongahela river, and of Craig’s Creek 
in the county of Botetourt. An act was also passed to enact, with 
amendments, the act passed by the legislature of North Carolina, 
for extending the Lake Drummond and Orapeake Canal. 

Acts were passed to incorporate the following railroad companies : 
the Richmond and Turkey Island railroad company ; its capital 
is $200,000; the route of the railroad is from Richmond to Turkey 
Island landing on James river: the Richmond railroad company ; 
its object is to construct a railroad from Richmond to some point 
on the James river below Harrison’s bar; its capital stock is 
$250,000: a company to coustruct a railroad from Richmond to 
York, with a capital stock of $450,000, which may be increased 
to an amount not exceeding $1,000,000: a company to construct 
a railroad from Portsmouth, in the county of Norfolk, to the 
Roanoke river, with a capital of $400,000: a company to con- 
struct a railroad from some point on the north side of the Rappa- 
hannock river, in the county of Stafford to Potowmac Creek; its 
capital stock is $30,000: a company to construct a railroad from 
Leesburg to the Potowmac river, with a capital of $25,000. 

Roads. ‘Twenty-nine acts were passed in relation to common 
roads. The object of eight of these acts, is to authorize the rais- 
ing of money by lotteries for the purpose of constructing or paving 
certain roads. Seven turnpike-road companies were incorporated. 

Ch. 85. ‘Whenever the government of the United States shall 
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have surrendered so much of the Cumberland road as lies within 
the limits of this State,’ the board of public works is authorized 
to take the road under their care in behalf of the State, and to 
erect gates and toll houses thereon; the money collected is to be 
applied to the preservation and improvement of the road, &c. 
This act is to have no ‘effect, till the government of the United 
States shall assent to the same.’ 

Bridges. Sixteen acts relate to the construction, &c. of bridges. 
Three companies were incorporated for this purpose. Four acts 
were passed to authorize money to be raised by lottery for the 
same object. 

Ferries. Eight acts relate to the establishment of ferries. 

Dams. Five acts were passed authorizing the erection of cer- 
tain dams. 

Insurance Company. The Virginia Marine Insurance Company, 
in Richmond, was incorporated; its capital stock is $100,000, 
which may be increased to $300,000. 

Manufacturing and mining companies. Nine manufacturing 
companies were incorporated ; their united capital is required to 
be not less than $415,000, nor more than $1,480,000 ; this capital 
is to be employed, in general, in the manufacture of cotton, wool, 
hemp and iron. In addition to these, a company was incorporated 
for the purpose of manufacturing and mining for iron and copper, 
with a capital stock of ¢$ 100,000. An act was also passed incor- 
porating a company for mining purposes exclusively ; its capital 
stock js 300,000, which may be increased to $500,000. 

Ch. 191.—Jnspection of salt. This act makes further provision 
for the inspection of salt in the county of Kanawha. 

Towns. Seventeen acts relate to the municipal affairs of dif- 
ferent towns. Five towns were ‘ established.’ 

The remains of Washington. A resolution was passed unani- 
mously, remonstrating against the removal of the remains of 
Washington, from the limits of Virginia, and earnestly requesting 
the proprietor of Mount Vernon, in the name of the people of the 
State, not to consent to such removal. 


TENNESSEE. 


Public acts passed at the session of the nineteenth general as- 
sembly of ‘Tennessee, begun at Nashville, on September 19, 1831. 

Ch. 5.—Bank. This is an act for incorporating the subscrib- 
ers to the Bank of Tennessee; the capital stock of the bank is 
not to exceed 2,000,000 dollars. 
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Chs. 6 & 7.—Journals, &c. of Congress. These acts were 
passed to provide for the circulation and preservation of the Jour- 
nals of Congress, &c. 

Ch. 15.—Common Schools. Provision is made by this act ‘ for 
the leasing of lands which have been set apart for common schools, 
and for the keeping of common English schools on the same, in 
Middle Tennessee.’ ‘Two other acts were passed in relation to 
common schools. 

Ch. 19.—Contempts of Court. The power of the courts of this 
state to issue attachments and inflict punishments for contempts 
of court is not to ‘ be construed to extend to any cases, except the 
wilful misbehaviour of any person or persons in the presence of 
the said courts, or so near thereto as to obstruct the administra- 
tion of justice, or the wilful misbehaviour of any of the officers of 
the said courts in their official transactions, and the wilful diso- 
bedience or resistance, by any officer of the said courts, party, 
juror, witness, or any other person,’ to any process, order, &c. of 
the said courts. 

Ch. 20.—Divorces. An act was passed ‘to authorize females 
to obtain divorces in court without cost.’ Females preferring 
their petitions for divorce to any court, are required, before any pro- 
cess shal] issue, to procure bond and security to be given for the 
payment of the costs, ‘in case they fail to prosecute their suit with 
effect, which shall be by obtaining a decree dissolving the bonds 
of matrimony at the time existing between them and their hus- 
bands ;’ but if a divorce is decreed, judgment is to be rendered 
against the defendant for costs, in the first instance ; ‘and in no 
event shall they become chargeable upon a female, in whose favor 
a decree granting a divorce may be made.’ In applications for 
divorces, where, by the existing laws, publication in some news- 
paper is required, ‘in case the applicant be a female, such publi- 
cation may be dispensed with ;’ and the filing of the petition and 
the placing a subpeena for the defendant in the hands of the 
sheriff three months before the time at which it is returnable, shall 
be deemed to answer all the purposes of such publication. . 

Ch, 21.—Census. This act makes provision for making an 
enumeration of the free male inhabitants of the state on January 
1, 1833, who are twenty-one years of age and upwards. 

Ch. 22.—Exzecutors and Administrators. Executors not author- 
ized by the will to sell the real estate of the testator, may obtain, 
from the chancery, circuit, or county courts, authority to sell such 
estate, in order to pay the debts of the deceased, where the per- 
sonal estate is insufficient for that purpose. 














1832. ] Tennessee. 445 


Ch. 24.—The courts of pleas, &c. are authorized ‘ to grant let- 
ters of administration or letters testamentary upon the estates of 
persons,’ residing, at the time of their deaths, in other states or in 
foreign countries: provided the goods, &c. of such deceased per- 
sons are within the limits of this state, and provided, also, that, 
at the time of their deaths, they owned real estate therein. ‘No 
letters of administration shall be granted, in any case where the 
testator or intestate departed this life twenty years before applica- 
tion made for letters testamentary or letters of administration ; 
but all letters testamentary or of administration, granted after the 
said period of twenty years, shall be utterly void.’ 

Executions. 'Two acts were passed relating to proceedings on 
executions. 

Ch. 28.—Geology, &c. By this act, Dr. Gerard Troost is ap- 
pointed geologist, mineralogist, and assayer of the state ; he is re- 
quired to ‘make a geological survey of the state, with a view, as 
far as practicable, to develope the mineralogical resources thereof,’ 
‘and to report upon the soil of different parts of the state, the 
rocks of those parts, with such other remarks as may lead citizens 
to an estimate of comparative value and use, as well as to enable 
them to judge, understandingly, of its metals and minerals.’ 


Ch. 29.—Guardians. If one or more of the securities of the 
‘guardian to any orphan or minor’ die, remove out of the state, 
or become insolvent, the county court is required to compel such 
guardian ‘to give other sufficient counter security,’ or to deliver 
up the estate of his ward: and the clerks and grand jurors of 
county courts are to be ‘charged with and to present to the justices 
thereof,’ the names of ‘ orphan or minor children,’ in cases where 
the securities of their guardians shall have so become insufficient. 

Ch. 30.—In settlements with guardians, they are not to be 
charged with compound interest, if they can show that they did 
not and could not have received compound interest on the debts 
due to the estate of their wards. 

Hiwassee District. Nine acts relate to this district, providing 
for the entry of forfeited lands, appropriating the school lands to 
the use of schools therein, &c. 

Ch. 40.—Jmprisonment for Debt. An act was passed to ‘ abolish 
imprisonment for debt, except in cases of fraud.’ Sec. 1. No 
female defendant, in any civil action, is to be imprisoned. Sec. 
2. ‘In all civil actions at law to be commenced on any debt or 
contract,’ the original process is to be ‘a summons to the defend- 
ant, to appear and answer to the plaintiff’s action.’ Sec. 3. Ifthe 
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plaintiff, his agent or attorney, shall file an affidavit with the clerk 
of the court, at the time of the commencement of the suit, or at 
any time before judgment is rendered, that the cause of action is 
just, and that the defendant has removed or is about to remove 
his property beyond the jurisdiction of the court, then a capias ad 
respondendum shall issue, and the defendant shall be compelled to 
‘give appearance or special bail to the action ;’ but he shall ‘ be 
discharged from the bail bond, if he can make it appear that the 
plaintiff, &c. has sworn falsely, or was mistaken, or that the causes 
alleged in the affidavit are insufficient.’ Sec. 5. When a judg- 
ment or decree is rendered in any civil action, writs of capias ad 
satisfaciendum, authorizing the imprisonment of the person, are 
not to be issued, unless the plaintiff, &&c. make an affidavit before 
the clerk of the court, &c. that the defendant is about to remove 
his property beyond the jurisdiction of the court, or that he has so 
removed it, or that he has fraudulently conveyed his property to 
others, or conceals or fraudulently withholds it, to avoid the pay- 
ment of his debts. But the defendant may be discharged from 
such writ, on proof that the affidavit is incorrect, ‘or that the 
grounds laid in the affidavit were insufficient to authorize the is- 
suance of the writ.’ The affidavits required by this act are to be 
sufficient, ‘if they allege the facts to be true according to the in- 
formation or belief of the plaintiff.’ Sec. 6. Persons discharged 
from the ca. sa. are not to ‘be exonerated from the judgment’ 
thereby. 

Internal Improvement. Six acts were passed in relation to this 
subject, establishing boards of internal improvement in certain 
districts, counties, &c. and providing a remedy, in cases where 
the owners of turnpike roads and toll bridges neglect to keep them 
in repair. A resolution was passed, in which the legislature ‘ most 
decidedly deprecate the exercise of the power which has been 
assumed by congress, of appropriating money,’ ‘to be expended 
upon local objects of improvements within the several states, and 
in subscribing for stock under state incorporations.’ 

Ch. 47.—Judiciary. If any ‘circuit judge’ neglect to attend 
on the first, second, or third day of the term of the court, or fail 
to hold his court after attending on the first days of the term, a 
deduction of 10 dollars per day shall be made from his salary. 
If he wholly fail ‘to attend at any term or terms of his court and 
hold the same,’ for every such failure a deduction of 100 dollars 
is to be made from his salary. No circuit judge is to be paid his 
salary, or any part thereof, unless he ‘shall first certify that he 
has attended at the times and places required by law, and held 
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his courts, or shall certify the number of days or terms which he 
has failed or refused to hold his courts.’ 

Ch. 52.—This act contains provisions in relation to the salaries 
of the judges of the Supreme Court, similar to those of the pre- 
ceding act relating to the salaries of circuit judges. 

Ch. 54.—Where it shall be necessary to ascertain any fact, in 
the trial of any suit in chancery, the ‘chancery courts shall have 
the issues made up, and empanel a jury to be summoned by the 
sheriff, for the trial of the same, znstanter,’ unless either party, 
‘upon affidavit, show to the court sufficient ground for the contin- 
uance of the cause.’ 

Ch. 59.—Justices of the peace, ‘out of court,’ are to have 
jurisdiction in all cases of endorsements, or assignments of bills, 
promissory notes, or bonds, ‘the amount of which may be 100 
dollars or under ;’ and the endorsees or assignees are to have the 
same remedies for the recovery of their just dues ‘as by the exist- 
ing laws are extended to the payees of said instruments of writing.’ 

Ch. 80.—Liquors, spirituous. An act was passed to tax the re- 
tailers of spirituous liquors, and to appropriate the moneys arising 
therefrom to the use of common schools. 

Ch. 81.—Penal Code. If any person dig open any grave and 
carry away the body, he shall, on conviction, be imprisoned in the 
penitentiary, for a period of time not less than two years nor more 
than five years: all persons aiding in such offence are to be 
deemed principals in the first degree. Nothing in this act is to 
be so construed, ‘as to prevent persons connected with the dead 
from raising and reinterring them in such place, as they may deem 
more suitable for their repose ;’ or to prevent any dead body from 
being raised, ‘ when there is suspicion that the death of such per- 
son was occasioned’ by an unlawful act of violence, or by poison. 

Ch. 83. ‘Where any person charged upon indictment or pre- 
sentment for any offence punishable by confinement’ in the peni- 
tentiary, ‘shall plead guilty to the charge,’ a jury shall be empan- 
eled to determine the length of time for which such person shall 
be so confined, who shall fix upon the length of time, in the same 
manner as if such person had pleaded not guilty. 

Ch. 90.—Registration. Deeds of real estate, bills of sale of 
personal property, mortgages and deeds of trust, powers of attor- 
ney, &c. are to take effect only from the time of their registration ; 
‘and any deed of conveyance, bill of sale, or other instrument 
above mentioned, which shall be last executed, but first registered, 
shall have preference thereof, unless it is proved in a court of 
equity, according to the rules of said court, that the subsequent 
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purchaser had full notice of the previous conveyance ; and the 
lien of judgment and execution shall have preference to any deed 
or bond, or other instrument not registered at the time the said 
lien of said judgment or execution attached.’ Conveyances of 
land made withcut the limits of the state are to be proved as here- 
tofore, or before a notary public. Where all the subscribing wit- 
nesses to any deed, &c. are dead or reside without the limits of 
the state, it may be proved by any two persons who are acquaint- 
ed with the hand-writing of the person who executed the same. 
This act is to ‘ be in force from and after the rise of the next ses- 
sion of the general assembly.’ 

Ch. 98.—Sheriffs. If any sheriff or other officer holding an 
election, open the ‘ ticket or ballot of any voter and read the same, 
at the time he receives such vote or ballot, he shall be fined in a 
sum not less than $25, and if he be the acting sheriff, deputy- 
sheriff, or constable, he shall be removed from office. 

Ch. 102.—Slaves and free persons of color. If any free person 
of color remove to this state to reside therein, and remain therein 
twenty days, he shall, on conviction, be fined in a sum not less than 
10 dollars nor more than 50 dollars, and be sentenced to hard la- 
bor in the penitentiary for a term, not less than one year, nor 
more than two years; and if such person of color neglect to remove 
from the state, within thirty days after his discharge from the pen- 
itentiary, unless detained by sickness or some unavoidable acci- 
dent, he shall be liable to be sentenced to labor in the peni- 
tentiary for four years. No court or owner of any slaves shall 
emancipate them except on condition that they shall be immedi- 
ately removed from the state ; and every person desiring to eman- 
cipate any slaves, shall, before such emancipation shall be allow- 
ed, enter into bond with good security, in a suin equal to the value 
of the slaves, conditioned that they shall forthwith remove from 
the state. 

Ch. 103. This act prohibits ‘ all assemblages of slaves in unu- 
sual numbers or at suspicious times and places, not expressly au- 
thorized by their owners ;’ owners or persons having charge of 
slaves, are not to permit them’ to go about the country under the 
pretext of practising medicine or healing the sick ;’ the chief insti- 
gators of any plot to rebel or murder any white person, ‘ who shall 
run away and lie out and refuse to surrender,’ may be killed, if it 
be not practicable otherwise to arrest and secure them; all laws or 
parts of laws now in force, authorizing the punishment of persons 
of color, by nailing them to the pillory and cutting off their ears, 
are repealed ; all laws ‘ requiring runaway slaves to be published 
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on the Lord’s day, or any proclamation concerning them to be 
made at any church,’ are repealed ; where the owner of any runa- 
way slave committed to jail, is supposed to reside in any other 
county or state, ‘ publication concerning such slave is to be made 
in some newspaper best calculated to convey information to the 
owner ;’ if on the trial of any slave where a jury is required, ‘ it 
shall be found impracticable to get a jury of slaveholders,’ the de- 
ficiency ‘may be made up by summoning a jury of householders ;’ in 
all trials for alleged violations of St. 1826, ch. 22, the burden of 
proof, to show that the persons, whose importation is prohibited in 
the first, second, and sixth sections of said act, were not imported 
contrary to the provisions thereof, shall lie on the defendant.’ 

No. 4.—Inspection of Tobacco. By this resolution, the legisla- 
ture of Louisiana are ‘ requested to take under consideration the 
propriety of amending and altering the existing inspection laws’ 
of Louisiana, particularly in relation to the inspection of tobacco. 

No. 15.—Public Lands. The senators and representatives of 
the State in Congress, are ‘requested to use their endeavors, 
to have the net proceeds of all the public lands hereafter sold, 
set apart by law, as a permanent fund, for the education of 
American children,’ to ‘ be distributed to the States and territories 
according to such rates as may be deemed equitable and just.’ 

No. 18.—Convention. A resolution was passed, ‘ two thirds of 
the General Assembly concurring therein,’ recommending to the 
people of the State, ‘at the next general election of members of 
the General Assembly,’ to vote for or against the calling a conven- 
tion, to revise and amend the constitution of the State. 


MISSISSIPPI. 


At the session of the general assembly of Mississippi, in Jack- 
son, begun on November 21, 1831, ninety-five acts, nine resolu- 
tions and five memorials were passed. 

Ch. 6.—Covenants, Bonds, Bills, and Promissory Notes. The 
holder of ‘ any covenant, bond, bill, or promissory note, signed by 
two or more persons,’ may sue any number of the parties in the 
same action ; if the holder sue such parties in more than one ac- 
tion, returnable to the same court, for the purpose of accumulating 
costs, and without sufficient reason, ‘it shall be lawful for the 
court, on application of the defendants in the several actions, to 


order a consolidation thereof, at the costs of the plaintiff.’ 
VOL. VIII.—NO. XVI. 57 
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Churches. Acts were passed for the incorporation of the Union, 
Baker’s Creek, and Consolation Churches. 

Ch. 74.—Convention. This act provides for the election of 
representatives of the several counties in the Convention for the 
purpose of revising or changing the constitution of the state. The 
convention is to meet at Jackson, on the second Monday of Sep- 
tember, 1832. 

Divorces. Six resolutions were passed (two thirds of both 
houses concurring therein) confirming the decrees of the chancery 
court, by which certain marriages were dissolved. 

Ch. 4.—Female Witnesses. No females shall hereafter be com- 
pelled to attend any court in this state, to give testimony in civil 
cases; their depositions are to be taken and received ; provided, 
however, that when the deposition of any female shall have been 
taken, either party may obtain process, as usual heretofore, to 
compel her personal attendance, ‘on his, her, or their agent or 
attorney filing in the clerk’s office, in vacation, or in a reasonable 
time before the time of trial, in open court, an affidavit that the 
personal attendance in open court of said female is necessary 
for the ends of justice; and the person so applying for said 
process shall be liable for the payment of the cost’ of such 
witness, 

Ch. 5.—Slaves, Free Negroes and Mulattoes. Sec. 1. All free 
negroes and mulattoes in the state, under the age of 50 years and 
over the age of 16 years, are r° uired, within 90 days after the 
passage of the act, to remove from the state, and are forbidden to 
return, under any pretence whatever. In case any such negro 
or mulatto shall not so remove, or shall return, such person shall 
be sold for the term of five years, and the proceeds shall be paid, 
one half into the county treasury, and the other half into the state 
treasury. But if any such person shall apply to the county or 
probate court of the county in which he or she may reside, for per- 
mission to remain in the state, and shall prove, to the satisfaction 
of the court, that he or she is of good character, and if the court 
shall be of opinion that it is expedient that such person shall re- 
main in the state, the court is authorized to grant such person a 
license to remain; but the court may revoke the license, when- 
ever it shall deem it necessary, and such licensed person shall, 
within 20 days thereafter, remove from the state, on pain of incur- 
ring the penalty before prescribed. Sec. 2. No captain or other 
person in charge of ‘any steamboat, flat, keel or other craft,’ shall 
receive or employ any colored person ‘ purporting to be free,’ un- 
less such colored person exhibit his or her ‘ free papers,’ under 
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penalty of forfeiting 1000 dollars and being imprisoned for a term 
not less than six nor more than twelve months. Sec. 3. If any 
officer or other person in charge of any steamboat, &c. receive 
on board any slave without the permission of the owner, he shall 
be liable to the penalty prescribed in the second section of the 
act. Sec. 4. Persons hereafter licensed to sell spirituous liquors 
are required to make oath that they will not sell spirituous liquors 
to slaves, unless permitted by the owner or overseer of such slaves. 
Sec. 5. The judges are required to give this act in special charge 
to the grand juries. Sec. 6. No colored person shall ‘ exercise 
the functions of a minister of the gospel, under the penalty of 
thirty-nine lashes.’ A master may permit his slave to preach upon 
his own premises, but he shall not allow any other slaves than his 
own to assemble on such occasion. Sec. 7. If any person em- 
ploy any colored person ‘to vend or hawk goods, &c. without the 
limits of the several incorporated towns of this state,’ he shall be 
fined in a sum not less than 50 dollars nor more than 500 dollars, 
and be imprisoned not less than one nor more than three months. 
Any free colored person so employed shall forfeit his goods, &c. 
‘then vending ;’ one half of which shall go ‘ to the use of the in- 
former, and the other half to the constable inflicting the punish- 
ment of thirty-nine lashes, hereby authorized to be inflicted’ upon 
such offender. 

Ch. 66.—Highways, Ferries and Bridges. This is an act ‘to 
reduce into one the several acts’ upon this subject. It declares 
what roads shall be public roads, regulates the appointment of 
overseers of roads, prescribes their duties, prohibits horse-racing 
on any public road, or shooting matches across any road or so 
near thereto as to endanger passengers; it divides the roads into 
two classes —the public roads, which are not to be less than 25 
feet wide — and the neighborhood roads, which are not to be less 
than 15 feet wide: it also regulates the building of bridges, the 
erection of gates, &c. 

Ch. 12.—IJndians. ‘So much of the act to which this is an 
amendment, as prohibits any person or persons, other than In- 
dians, from making any settlement, or attempting to cultivate any 
land or lands within the boundaries’ of the Indian territory, is 
repealed. 

Free-masons. Acts were passed for the incorporation of the 
officers and members of Leak Lodge, No. 17, and of Washington 
Lodge, No. 3. 

Library Society, Academy, §c. The Meridian Springs Library 
Society, and the Trustees of the Meridian Springs Academy, were 
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incorporated. An act was also passed to incorporate ‘ The Vicks- 
burg Institute of Science and Literature.’ 

Mail. A resolution was passed, instructing the senators of the 
state in congress and requesting the representatives to endeavor 
‘to procure the transmission of a daily mail from Huntsville, Ala- 
bama, to Natchez, and thence on to the city of New Orleans.’ 

Ch. 1.—Malicious Injuries. Sec. 1. If any person maliciously 
kill or wound any horse, mule, sheep, &c. he shall be fined in a 
sum not less than 25 dollars nor more than 300 dollars, and be 
imprisoned not less than one month nor more than six months. 
Sec. 2. If any person maliciously injure or destroy any property 
of another, either rea] or personal, he ‘shall be fined in a sum 
two-fold the value of the property destroyed, or of the damage 
done, and be imprisoned for any term of time not exceeding twelve 
months.’ Sec. 3. If any person ‘cut off or shave the tail of any 
horse, mare, colt or gelding, not his own,’ he shall incur the pen- 
alties prescribed in the second section of this act. 

Ch. 109.—Public Land. A memorial was passed, requesting 
congress ‘to grant to this state one million of acres of land, out 
of the many millions contained within its limits, for the purpose of 
improving the navigable streams in this state.’ 

Ch. 72.—Cotton Manufacture. An act was passed for the in- 
corporation of the Mississippi Cotton Company, with a capital 
stock of 150,000 dollars, for the purpose of erecting and carrying 
on ‘factories of cotton bagging, cotton shirting, cotton canvass, 
cordage, rope, twine, yarns, and all other cotton goods and fabrics 
suitable to the planting interests of the south.’ 

Ch. 97.—Penitentiary. A resolution was passed relative to 
the establishment of a penitentiary; a board of commissioners is 
to be appointed, whose duty it shall be to report a plan, accompa- 
nied by an estimate of the expense of constructing a penitentiary, 
to recommend a site, &c. 

Ch. 86.—Electors of President and Vice President. The elec- 
tion is to be held on the first Monday in November. 

Railroads. A company was incorporated, with a capital stock 
of 250,000 dollars, for the purpose of constructing a railroad from 
Clinton, in Hinds county, to Vicksburg, in Warren county. An 
act was also passed, ‘ to extend and incorporate the West Feliciana 
Railroad Company of the state of Louisiana, within the state of 
Mississippi.’ This railroad is to extend from St. Francisville, in 
Louisiana, to Woodville, in the county of Wilkinson, in Missis- 
sippi. 

Ch. 8.—Rangers. No ranger shall ‘enter on the discharge of 
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the duties of his office, until he has given bond, in conformity 
with the laws.’ If the county court deem the security of the 
ranger insufficient, they may require him to give other or addi- 
tional security ; and an his failing to do so, the governor is to 
supersede his commission. 

Turnpike Roads. Two acts were passed for the incorporation 
of turnpike road companies. 


LOUISIANA, 


At the first session of the tenth legislature of Louisiana, begun 
at Donaldsonville, on January 3, 1831, and adjourned to New 
Orleans, on January 8, 1831, fifty-one acts and four resolutions 
were passed. ‘The laws are published both in English and French. 

No. 13.—Attorney General. The attorney general is required 
‘to intervene in all suits’ instituted in any of the State courts held 
in New Orleans, or courts of the United States, where he may 
think the interest of the State is involved, ‘for the purpose of 
prosecuting or defending such interest.’ And he is further re- 
quired to institute such suits in behalf of the State, as to him may 
seem proper, for the recovery of all real estate belonging to the 
State, and which is adversely claimed and possessed. 

No. 38.—Patent. An act was passed, by which Pierre Abodie, 
his heirs and assigns, were authorized, so soon as he shall have 
proved to commissioners appointed for that purpose, the efficacy 
of his method of destroying the Grass Nut, (Coco Amer.) to exact, 
for the space of twenty years, certain sums of money from all per- 
sons who may make use of such method ; provided that it has not 
been put in practice before, and is ‘in fact a new discovery in this 
State.’ 

No. 17.—Banking Company. ‘The City Bank of New Orleans 
was incorporated, with a capital stock of $2,000,000; branches 
are to be established at Natchitoches and Baton Rouge. 

No. 18.—Banking and Canal Company. The New Orleans 
Canal and Banking Company was incorporated with a capital of 
$4,000,000, to construct a canal from New Orleans to Lake 
Pontchartrain ; the canal is to be sixty feet wide at the surface 
of the water, and of a sufficient depth to admit vessels drawing 
six feet of water. The company is invested with banking privi- 
leges. Offices of discount and deposit are to be established in St. 
Francisville, Alexandria, Franklin, and Donaldsonville. 

No. 45.—Church. This act was passed to incorporate the 
Roman Catholic Church of St. Mary in Lafourche. 
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Colleges. The Colleges of Jefferson, in the parish of St. James, 
and of Franklin, in the parish of St. Landry, were incorporated. 
An act was passed granting $5,000 to each of the colleges of 
Louisiana, Jefferson, and Franklin. 

No. 37.—Children. Fathers or mothers may legitimate their 
natural children, ‘ by acts declaratory of their intention, made be- 
fore a notary and two witnesses;’ but nothing contained in this 
statute is to be so construed as to authorize a white parent to 
legitimate a colored child, nor to prevent a person of color from 
legitimating his colored children: Provided, that the natural child- 
ren are the issue of parents who could have contracted marriage 
at the time of the conception; and provided that the parent who 
wishes to legitimate a natural child has no ‘ ascendants nor legiti- 
mate descendants.’ [ni ascendans ni descendans Jegitimes. | 

No. 46.—Colored Persons, Slaves, &c. All free persons of color, 
who are permanent residents in the State, and have not entered 
this State in violation of the laws, and who are owners of property 
or exercise a useful trade therein, and ‘have always conducted 
themselves in a proper manner, are not to be subject to the pro- 
visions of the seventh section of the act approved March 16, 1830, 
but may depart from the State or return, as their business may 
require ;’ but this permission is not to extend to those who shall 
go to or return from the West India Islands. Slaves emancipated 
for their services are not to be compelled to leave the State. 

No. 30. By this act, certain sections of the act, relating to the 
introduction of slaves into this State, approved January 31, 1829, 
are repealed. 

No. 1.—Government, seat of. From and after January 8, 1831, 
the legislature are to hold their sessions in New Orleans. 

No. 54.—Gaming Houses, &c. Sec. 1. Every person who shall 
open any gaming-bank, or shall permit any such bank to be opened 
in any place under his control, or shall assist in conducting its 
affairs, shall be subject to a fine not exceeding $1000, nor less 
than $500; one fourth of which shall go to the prosecuting attor- 
ney, and the remainder to the town within the limits of which the 
offence may have been committed ; but of this remainder one third 
shall be for the use of the informer, (if there be one) if he shall 
demand the same; in case the fine is not paid, the offender is to 
suffer imprisonment for not more than six months nor less than 
one month. Sec. 2. Mayors, &c. on receiving information on oath 
that a gaming-bank is open in any place within their jurisdiction, 
are authorized and required to enter, or to send their officers to 
enter, into such place, for the purpose of apprehending the keepers 
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or assistants and seizing any money or other property which may 
be found in the bank or staked thereat; all the money, &c. so 
seized is to be confiscated and paid into the town or parish treas- 
ury, unless the person ‘ by whom the seizure may have been made’ 
shall demand one half thereof; in which case he shall receive one 
half, and the other half only shall go into the town or parish treas- 
ury.’ Sec. 3. If resistance is made to such entry, the persons resist- 
ing are subject to the penalties imposed by the first section of this 
act. Sec. 4. No person, in cases arising under this act, is to be re- 
jected as an incompetent witness, in consequence of any interest 
he may have in the property seized or the fines imposed. Sec. 5. 
Magistrates or other officers, whose duty it is to carry into effect 
the provisions of this act, but who shall neglect to do so, are sub- 
jected to a fine of not less than $300, nor more than $600, and 
moreover shall be liable to be deprived of their offices. Sec. 6. The 
provisions of this act are not to apply to the licensed gaming 
houses in New Orleans and its incorporated fauxbourgs. 

No. 10.—Hotel. An act was passed to incorporate an associa- 
tion for the purpose of building a hotel in New Orleans ; its capital 
stock is not to exceed $200,000. 

No. 53.—Jury. An act was passed regulating trials by jury, 
&c. No juror is to be challenged, on the ground that he is ex- 
empted by law from serving on juries, or that he is related or allied 
to either party, unless such relationship or alliance be within the 
sixth degree according to the computation of the civil law. 

No. 5.—Mississippi River. The senators of the State in Con- 
gress are instructed, and the representatives are requested to re- 
present to the general government the necessity of deepening the 
mouth of the Mississippi, and the importance of making an appro- 
priation for that purpose, without delay. 

No. 15.—Navy Yard or Depot, and Canal. By another 
resolution, the senators and representatives in congress are re- 
quested to endeavor to procure the establishment of a navy yard 
or depot on the waters of the Gulph of Mexico; and Pensacola is 
recommended as a suitable site therefor. They are also instructed 
and requested to urge upon the general government ‘ the necessity 
of cutting a canal fit for steam navigation, to unite the waters of 
the bays of Pensacola and Mobile, as affording a means of defence 
to the city of New Orleans in case of a hostile invasion.’ : 

No. 55.—Railroad Company. The West Feliciana Railroad 
Company was incorporated, with a capital stock of $ 150,000, 
with the privilege of increasing it to $250,000; its object is to 
construct a railroad from the river Mississippi, near St. Francis- 
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ville to the boundary line of the State, towards Woodville in the 
State of Mississippi. 


At the extra session of the tenth legislature, begun in New 
Orleans, on November 14, 1831, three acts and two resolutions 
were passed. 

No. 1.—Slaves. The principal act passed at this session relates 
to the introduction of slaves. Sec. 1. No slaves are to be intro- 
duced into the state except in accordance with the provisions of 
this act. Sec. 2. Persons emigrating into this state, and citizens 
of the state who may become owners of slaves without its limits, 
may introduce their slaves, for their own use ; provided they were 
not purchased in Mississippi, Alabama, Arkansas, or Florida. 
Sec. 3. Any inhabitant or emigrant who shall introduce, for his 
own use, slaves purchased in any state or territory other than 
those excluded by this act, shall, within five days after their ar- 
rival in the parish in which he resides, and within twenty days 
after their arrival in the state, file in the office of any parish judge, 
an entry, on oath, descriptive of the slaves ; and he shall further de- 
clare, on oath, that he will not in any manner dispose of them, with 
a view to evade the provisions of this act, during the five years 
next after their introduction ; in case of non-compliance with these 
conditions, he is to be fined in a sum not less than $500 nor 
more than $1000 for each slave, and to be imprisoned till the 
fine and costs are paid; and all slaves so introduced are to be 
entitled to their freedom and to be disposed of as hereinafter men- 
tioned. Sec. 4. Persons authorized by the second section to intro- 
duce slaves, are forbidden to dispose of them for the term of five 
years after their introduction; the contract for any such disposi- 
tion is made void, the slaves are to be entitled to their freedom, 
and the parties to such contract are subject to the penalties inflicted 
in the third section of the act. Sec. 5. The governor is invested 
with power to cause all slaves acquiring their freedom by virtue 
of this act to be sent out of the State. Sec. 6. No slaves introduced 
under this law are to be liable to be sold under any execution 
issuing from any of the courts of the State, or for taxes, for the 
space of five years after their introduction; if so sold, the sale is 
to be void, and the slaves are to be free. [By the act approved 
April 2, 1832, this section is amended so as to authorize courts of 
probate to order any sale, which may become necessary in the 
‘settlement of successions.’] Sec. 7, If any person remove (except 
as mentioned in the fifth section) beyond the limits of the State, 
any slave entitled to his freedom under the provisions of this law, 
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he shall be fined in the sum of $1000, and be imprisoned at hard 
labor for the space of five years. Sec. 9. In prosecutions instituted 
under this act, the prosecuting attorney, in case of conviction, 
shall receive $ 100 for each slave embraced in the prosecution ; in 
case of failure to convict, he shall receive $10 for each slave. Sec. 
10. Fines imposed under this act shall go, one half, to the informer, 
and the other half, to the State. Sec. 11. Owners of slaves who 
have been introduced for sale prior to the promulgation of this act, 
and who shal! not be sold or removed beyond the limits of the 
State in thirty days after such promulgation, shall forfeit a sum not 
less than $10 nor more than $20 for every slave so remaining, 
and for every day such slave may remain thereafter. Sec. 13. This 
act is not to apply to slaves coming or departing with any traveller. 
Nor is it to apply to the slaves of any citizen of this State, who before 
the promulgation of this act, were removed out of the limits of this 
State temporarily and with the intention to bring them back ; but if 
it appear, ‘ within five years thereafter, that any slave or slaves thus 
introduced had not been in this State before, or were not bond fide 
the property of the person so introducing them, at the time they quit- 
ted the State, during their absence, and when they were brought 
back, then the person who shall have so introduced such slaves, 
shall be liable to all the penalties of this act.’ Sec. 15. If any 
simulated sale is made for the purpose of evading the provisions 
of the eleventh section of this act, the parties shall be liable to the 
penalties imposed in the fourth section, and the slaves shall be 
entitled to their freedom. 

No. 3.— Volunteer Companies. The governor is authorized to 
purchase arms and accoutrements ‘for the use of such companies 
of volunteers as are or may be formed, to any amount not exceed- 
ing 20,000 dollars ;’ but security is to be taken for the safe keep- 
ing of such arms and accoutrements. 


At the third session of the tenth legislature, at New Orleans, 
begun on January 2, 1832, seventy-seven acts and eight resolu- 
tions were passed. 

Banks. The senators of the State in Congress were instructed 
and the representatives were requested to use their exertions to 
obtain a renewal of the charter of the Bank of the United States, 
during the last session of Congress, ‘ with such alterations as shall 
appear necessary to secure the rights of the States.’ p. 96. 

An act was passed t» incorporate the subscribers to the Unicn 
Bank of Louisiana, with a capital stock of $7,000,000, which is 
to be raised by means of a loan to be obtained by the directors of 

VOL. VIII.—NO. XVI. 58 
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the institution. Books of subscription for the sum of $8,000,000, 
divided into shares of $100 each and intended to secure the loan, 
are to be opened ; the owners of real estate situated in Louisiana 
and who are citizens thereof, are ‘the only persons entitled to 
subscribe, and shares so subscribed shall be transferable only to 
such owners until after four years, when they shall be transferable 
to any owner of real estate in the State, whether citizen or not.’ 
‘In order to facilitate the said Union Bank in the negotiation’ for 
the loan, ‘ the faith of the State is hereby pledged for the securi- 
ty of the capital and the interest;’ seven thousand bonds of 
$ 1000 each, payable in different periods of time, and bearing 
interest at the rate of five per cent. per annum, are to be ‘ sub- 
scribed by the governor to the order of the Union Bank of Louisi- 
ana, countersigned by the treasurer, and under the seal of the 
State,’ which bonds are to be transferable by endorsement; the 
capital and interest of the bonds are to be paid by the bank when 
they shall become due, and the payment thereof is to be secured 
by mortgages on lands and slaves of the subscribers. ‘The duration 
of the charter is twenty-five years. The act further prescribes the 
duties and defines the privileges of the bank, regulates the mode 
of choosing the directors and the appointment of the officers, the 
mode and timesof making dividends, the establishment of branches, 
exempts the capital from taxation, &c. The State is to ‘ be en- 
titled to a credit of $500,000,’ and every stockholder, a credit equal 
to one half the amount of his shares. p. 42. [There are numerous 
discrepancies between the English and French versions of these 
laws. In some cases the English is unintelligible. In the fourth 
section of the above act, there appears to be an important omission 
in the English version; other inaccuracies are observable in the 
same act. | 

Cotton Press Company. The Levee Steam Cotton Press Com- 
pany was incorporated. The capital stock is fixed at $200,000 
with the privilege of increasing it to $1,000,000. p. 16. 

Canal and Navigation Companies. The Lake Borgne Company 
was incorporated, to construct a canal between Bayou Mazant and 
New Orleans. Its capital is $500,000, and its charter is to ‘ ex- 
tend as far as the year 1912, inclusive.’ p. 84. The Amite Navi- 
gation Company was incorporated, with a capital of $25,000, for 
the purpose of rendering navigable the Amite River, from the 
confluence of its two branches in Louisiana to the point where the 
improvements at the expense of the State terminate. p. 192. 

Causeway Company. A company was incorporated to build a 
toll-dyke or causeway over the branch of the Red river in the 
parish of Natchitoches, called Qld river. p. 158. 
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Insurance Company. The Western Marine and Fire Insurance 
Company was incorporated with a capital of $300,000; it is to be 
established in New Orleans. p. 114. 

Divorce. Whenever any married person shall be accused of 
any infamous offence, as provided in the act relative to divorces, 
passed March 19, 1827, and shall have fled from justice by going 
beyond the jurisdiction of the State, the husband or wife of such 
fugitive, as the case may be, may claim divorce on proving that 
such fugitive is actually guilty of such offence, and has so fled, 
and in such case it shall not ‘ be necessary to obtain a separation 
from bed and board.’ p. 152. 

Engineer, Civil. A civil engineer for the State is to be ap- 
pointed, with an annual salary of $5000. His duty is to make 
such ‘surveys and estimates as may be directed by law;’ and 
when works of internal improvement shall be so directed, to super- 
intend their progress, &c. p. 154. 

Ferries. Four ferries were granted to different individuals. 

Hospitals, §c. The State treasurer is required ‘to sell, in 
addition to those already granted, for and in consideration of the 
price and sum of $7,500 to all persons who shall apply to him, 
licenses to keep gaming houses in New Orleans for and during 
the space of one year, which sum shall be payable in cash and in 
advance; provided that the two licenses granted to the two thea- 
tres in New Orleans shall continue to be sold for the sum of $4000 
each, payable in cash and in advance, and that the proceeds of 
those two licenses shall be appropriated in the following manner, 
to wit, one half, for the relief of the Orphan Boys’ Asylum, and 
the other half, for the relief of the Poydras Asylum.’ The pro- 
ceeds of the additional licenses authorized by this act, are to be 
appropriated in the following manner; three quarters thereof, to 
the Charity Hospital of New Orleans, and the other quarter, to be 
equally divided between the primary schools of New Orleans and 
the college of Louisiana. p. 152. 

Patent. An act was passed granting certain exclusive privi- 
leges to J. B. Fitch. The preamble declares that, whereas he 
has presented to the general assembly a petition stating that he is 
the inventor of a cutting machine of great utility to the sugar 
planters of the State; therefore it is enacted, that the exclusive 
use of this machine be vested in him, his heirs and assigns, during 
the term of fourteen years, provided the machine shall jnot have 
been invented by any other person. p. 168. 

Removal. An act was passed, whereby a person who had been 
charged with murder and confined in prison for more than two 
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years, and who had been found to be insane, was ordered to be 
removed, for his recovery, to the Charity Hospital of New Orleans ; 
in the event of his recovering from his mental alienation, he is to 
be sent back to prison and to be put upon his trial. p. 180. 
Slaves. A resolution was passed requesting the governor to 
adopt measures to obtain from the legislature of Mississippi, ‘ an 
extension of the time now fixed by the laws of that State, for the 
sale of runaway negroes, belonging to the inhabitants of the State 
of Louisiana, apprehended and confined in the prisons of that 
State.’ The governor is also ‘ requested to correspond with the 
governor of Mississippi and to ask in the name of the citizens of 
this State,’ that all such negroes shall not be sold until they have 
been detained at least for the space of twelve months. p. 8. By an- 
other resolution, the senators and representatives of the State in 
Congress are requested to represent tothe general government, the 
necessity of making such arrangements with the Mexican govern- 
ment, as will secure to the inhabitants of this State the right of 
retaking their slaves when found on the Mexican territory. p. 78. 
An act was passed to amend the ‘act relative to the introduc- 
tion of slaves,’ approved November 19, 1831. Sec. 1. No pur- 
chase made by an agent, under the provisions of the act of 183], 
is to be legal, unless he is a citizen of Louisiana, a freeholder of 
the parish into which the slaves are to be introduced, at the time 
of the introduction and for the five preceding years, and entitled, 
during that time, to vote in that parish, and is authorized by a 
special power of attorney recorded in the parish in which he re- 
sides and into which the slaves are to be introduced ; persons so 
introducing slaves in contravention of this section, are subject to 
the same penalties, and the slaves are subject to the same dispo- 
sition, as are prescribed in the act of 1831; any citizen posses- 
sing the qualifications required by this section for an agent, may 
appoint as his agent for the purpose of purchasing slaves under © 
the provisions of this act, his son or his son-in-law. Sec. 2. The 
states of Tennessee, Kentucky and Missouri are included in the 
proviso of the second section of the act of 1831, in the same man- 
ner as Alabama and Mississippi, and the territories of Arkansas 
and Florida; and if any slaves bought within the states aforesaid, 
are introduced, the persons introducing them are to be subject 
to the penalties provided in the third section of the act of 1831. 
But persons emigrating from these states, &c. with the inten- 
tion of becoming citizens of Louisiana, and who actually become 
so, are not to be deprived of the right of bringing into this state 
the slaves of which they were owners before the passage of the 
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act of 1831. Sec. 6. Whenever any plantation is divided by the 
boundary line of Louisiana and any other state or territory, the 
owner shall have the right of ingress and egress with all the slaves 
which he employed on the plantation on November 19, 1831, on 
complying with certain conditions. Sec. 7. This section pro- 
vides that in prosecutions under these acts, when questions arise 
as to certain facts, the burthen of proof shall devolve on the ac- 
cused. Secs. 8,9. Persons domiciliated in Louisiana, who may 
inherit slaves living in Kentucky, Missouri, Tennessee, Alabama, 
Mississippi, Florida, or Arkansas, and persons domiciliated in 
Louisiana before the passage of the act of 1831, and who were, be- 
fore that time, owners of slaves in these states or territories, may, 
upon obtaining permission from the governor and complying with 
certain other conditions, introduce them, but such slaves are not 
to be sold or hypothecated during the term of five years after their 
introduction. Sec. 10. Any person residing in any other state or 
territory of the Union, who is the owner of Jand in Louisiana, may 
introduce his slaves for the purpose of working on the roads and 
levees of his estate, upon filing a list of the slaves in the office of 
the parish judge, ‘ making oath of the purpose for which they were 
introduced,’ giving bond conditioned that they shall be removed 
when the works are completed, &c. Secs. 11, 12. The owners 
or mortgagees of slaves who may have escaped or been sent into 
any other state, may in certain cases cause them to be brought 
back, notwithstanding the provisions of these acts. p. 140. 

An act was also passed to prevent slaves from obtaining spiritu- 
ous liquors without the consent of their masters. p. 162. 

Steamboats. ‘The commanders of steamboats navigating the 
waters within the jurisdiction of the state are required, when run- 
ning during the night, to hoist lights, under the penalty of 500 
dollars for every neglect to comply with the provisions of the aet; 
which is to be recovered, one half for the use of the informer, and 
the other half for the benefit of the state. p. 148. 

Penitentiary. An act was passed, providing for the erection 
of a penitentiary in Baton Rouge, on a scale adapted for the ac- 
commodation and employment of one hundred convicts, and in 
such a manner as to admit of future enlargement. p. 110. 


UNITED STATES. 


At the first session of the twenty-second Congress, begun on 
December 5, 1831, three hundred acts and eleven resolutions 
were passed. The treaties between the United States, and Mexico 
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and the Ottoman Porte, the convention with France, and several 
Indian treaties, are published in the pamphlet containing these 
laws, &c. 

Ch. 66.—Admiralty Causes. In causes of admiralty and mar- 
itime jurisdiction, or other case of seizure, any judge of the courts 
of the United States, in vacation, may order the ‘ vessel, cargo or 
other property to be delivered to the claimants upon bail or bond, 
under the statute, as the case may be, or to be sold when neces- 
sary ;’ and may exercise every other power necessary to the execu- 
tion of the authoity hereby granted ; and the ‘ recognizance of bail or 
bond, under such order, may be executed before the clerk, upon the 
party’s producing the certificate of the collector of the district, of 
the sufficiency of the security offered’; provided, that upon such 
applications, ‘either for an order of delivery or sale, the collector 
and the attorney of the district shall have reasonable notice in 
cases of the United States, and the party or counsel in all other 
cases.’ 

Ch. 142.—Alexandria Canal Company. By this act, the secre- 
tary of the treasury is required to pay to this company 100,000 
dollars, to be applied to the construction of an aqueduct across 
the Potomac, at or near Georgetown. 

Aliens. See Patents. 

Appropriations. We notice the following appropriations for 
the year 1832: 

Chs. 74, 221, 64, 130.—Appropriations for the civil and mili- 
tary service, &c.: for pay and mileage of the members of congress, 
and of the committee appointed to prepare a code of laws for the 
district of Columbia, $593,800 ; for pay of officers and clerks of 
both houses, $34,400; for stationary, fuel, printing, &c. of the 
two houses, $125,000; for the library of congress, #5000; for 
defraying the expenses of the supreme, circuit and district courts 
of the United States, for jurors and witnesses, and for defraying 
the expenses of suits in which the United States are concerned, 
$190,000 ; for the maintenance of light-houses, beacons, &c. 
$205,778 ; for surveying the public lands, $160,000, and the fur- 
ther sum of $50,000 for the survey of lands ceded by the Creeks 
to the United States ; for salary of the dragoman and for contin- 
gencies of the legation to Turkey, $37,500 ; ‘for the expenses of 
intercourse with the Mediterranean powers, $24,400;’ ‘for ac- 
count of printing and binding, and for selecting, editing and pre- 
paring indexes for the compilation of documents, for which a sub- 
scription was authorized by the act of March 2, 1831, $55,000 ;’ 
to enable the secretary of state to cause to be printed, under his 
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direction, a selection from the diplomatic correspondence of the 
United States between the peace of 1783 and March 4, 1789, re- 
maining unpublished in the department of state, $12,000; for de- 
fraying the increased expenses of the Quarter Master’s depart- 
ment incurred in the Indian war, $100,000; for the expenses in- 
curred in collecting information of the extent and condition of the 
manufactures of the United States, $18,000; for the pay and ex- 
penses of mounted rangers, $133,647; for the expenses of militia 
and volunteers called into the service of the United States, $400,- 
000 ; for the transportation of the army, ordnance, &c. $234,000; 
for the subsistence of militia called into service to repress Indian 
hostilities, $56,250 ; for pay of the army and subsistence of officers, 
$1,122,146; for foege of officers, $48,427; for the national 
armories, $360,000; for the armament of fortifications, $100,000 ; 
for arsenals, $80,700. 

Ch. 26.—Appropriations made for revolutionary and invalid 
pensioners : for revolutionary pensioners, 987,504; for invalid 
pensioners, in addition to the sum of $140,532 in the treasury, 
$165,039. 

Ch. 27.—Appropriations for fortifications: for Fort Adams, in 
Newport harbor, $100,000; for Fort Monroe, Virginia, $72,000 ; 
for Fort Calhoun, Virginia, $80,000 ; for fortifications at Pensa- 
cola, $100,000 ; for the fort at Mobile Point, $87,000. 

Chs. 184, 188, 28.—Appropriations for the naval service : 
for the pay and subsistence of the officers of the navy and the 
pay of seamen, $1,409,927; for pay of superintendents, naval 
constructors, and all the civil establishments at the several yards, 
58,530 ; for repairs of vessels, $789,166; for improvements and 
necessary repairs of navy yards, $397,595; for the pay, &c. of 
the marine corps, $111,563. 

Chs. 153, 222.—Appropriations for public works and internal 
improvements: for carrying on the work of the Delaware break- 
water, $270,000 ; for improving the navigation of the Ohio, Mis- 
souri and Mississippi, $50,000 ; for repairs of the Cumberland road, 
east of the Ohio, &c. $150,000; for continuing the Cumberland 
road in Ohio, west of Zanesville, $100,000; for continuing the 
Cumberland road in Indiana, including the erection of bridges, 
&c. $100,000 ; for continuing the Cumberland road in Illinois, 
$70,000 ; for completing the sea wall for the preservation of Deer 
Island, in Boston harbor, $60,000; for the construction of a 
bridge over the Potomac, $60,000. ‘ 

Ch. 67.—Army. This act provides for the organization of the 
ordnance department. It is to consist of one colonel, one lieu- 
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tenant colonel, two majors, and ten captains, and as many enlisted 
men as the public service may require, not exceeding two hundred 
and fifty. See Rangers. 

Ch. 113.—Canals. An act was passed vesting in the corpora- 
tion of Washington all the rights of the Washington Canal Com- 
pany. See Alerandria Canal Co. 

Ch. 164. By this act, the president is ‘ authorized to cause to 
be made an accurate and minute survey of the country between 
the waters of St. Andrew’s bay and the river and bay of Chatta- 
hoochie, and between Pensacola bay and Bon Secour, along the 
northern coast of the Gulf of Mexico, with a view to ascertain the 
practicability and cost of canals to connect said bays and rivers.’ 

Ch. 248. The State of Alabama is authorized ‘to alter the 
plan for the improvement on the Tennessee river below Florence, 
by canalling instead of sluicing;’ but ‘not more than $ 150,000, 
including the sum already expended on that part of the river, 
shall be expended below the said town of Florence.’ 

Ch. 191.—Coast, survey of. This act was passed to revive 
and carry into effect the act of February 10, 1807, [Laws of U.S. 
v. 4, c. 63, p. 79,] providing for a survey of the coast of the United 
States. A sum not exceeding $20,000 is appropriated for this 
purpose ; the president is authorized ‘ to employ all persons in the 
land and naval service of the United States, and such astronomers 
and other persons as he shall deem proper ;’ but ‘ nothing in this 
act, or the act hereby revived, shall be construed to authorize the 
construction or maintenance of a permanent astronomical observa- 
tory.’ 

Ch. 79.—Colombia, Republic of. Sec. 1. Vessels of the re- 
public of Colombia, and their cargoes, ‘ which shall come direct 
from the ports of that nation to the United States, shall pay no 
greater duties on importation, anchorage, tonnage, or any other 
kind, than are now, or hereafter may be, levied on the vessels of 
the United States.’ Sec. 2. ‘The restriction of coming direct from 
a port in Colombia, contained in the preceding section, shall be 
taken off, so soon as the President shall receive satisfactory evi- 
dence that a like restriction is taken off from vessels of the United 
States in the ports of the republic of Colombia, and shall make 
known the same, by his proclamation declaring the fact.’ Sec. 
3. If the President shall at any time receive satisfactory informa- 
tion that the privileges allowed or which may be allowed to Ameri- 
can vessels and their cargoes in the ports of Colombia, ‘ corres- 
ponding with those extended, or to be extended by this act, to 
Colombian vessels and their cargoes in the ports of the United 
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States, have been revoked or annulled, he is hereby authorized, by 
‘proclamation, to suspend the operation of either or both of the 
provisions of this act, as the case may be, and to withhold any or 
all the privileges allowed or to be allowed to Colombian vessels 
or their cargoes.’ 

Columbia, District of. Several acts were passed, relating to 
the District of Columbia, providing for the paving and improving 
streets and public squares, completing the penitentiary, &c. An 
act was passed ‘for quieting possessions, enrolling conveyances, 
and securing the estates of purchasers within the district.’ 

Ch. 91.—Congress. This act provides for the apportionment 
of representatives in Congress among the several States. From 
March 3, 1833, the House of Representatives is to ‘ be composed 
of members, elected agreeably to a ratio of one representative for 
every 47,700 persons in each State, computed according to the 
rule prescribed by the constitution of the United States.’ 

Ch. 198.—Custom-houses. The sum of $200,000 is appropri- 
ated for the construction of a custom-house in New York; pro- 
vision is also made for the purchase or erection of custom-houses 
in Middletown, New London, New Bedford and Kennebunk. 

Ch. 223.—Damages. ‘The secretary of the treasury is required 
to pay the amounts due upon certain judgments rendered in favor 
of several insurance companies in New York against the late 
marshal of the eastern district of Pennsylvania, together with the 
interest and legal costs, which have accrued in the Circuit Court 
or in the Supreme Court. The aggregate amount of these judg- 
ments is $194,002. 

Ch. 206.—Discriminating Duties. Sec. 3. Whenever the Presi- 
dent shall be satisfied that the discriminating or countervailing 
duties of tonnage levied by any ioreign nation on the vessels of 
the United States shall have been abolished, he may direct that 
the tonnage duty on the vessels of such nation shall cease to be 
levied in the ports of the United States; and may cause any 
duties of tonnage that may have been levied on the vessels of such 
foreign nation, subsequently to the abolition of its discriminating 
duties of tonnage, to be refanded. This section is to take effect 
from January 1, 1833. 

Ch. 224.—Duties on Imports. Sec. 2. From and after March 
3, 1833, in lieu of the duties now imposed on the importation of 
the articles hereinafter mentioned, there shall be levied the fol- 
lowing duties: First. Wool unmanufactured, the value whereof, 
at the place of exportation, shall not exceed eight cents per pound, 
shall be imported free of duty; and if any wool so imported shall 
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be fine wool mixed with dirt or other materials, and thus reduced 
in value to eight cents per pound, or under, the appraisers shall 
appraise said wool at such price as in their opinion it would have 
cost had it not been so mixed, and a duty thereon shall be charged 
in conformity with such appraisal; on wool unmanufactured, the 
value whereof, at the place of exportation, shall exceed eight cents, 
shall be levied four cents per pound and 40 per cent. ad valorem ; 
wool imported on the skin shall be estimated, as to weight and 
value, as other wool. Second. On plains, kerseys, or kendal 
cottons, of which wool shall be the only material, and the value 
of which shall not exceed 35 cents a square yard, five per cent. 
ad valorem; on worsted stuff goods, shawls and other manufac- 
tures of silk and worsted, 10 per cent. ad valorem; on worsted 
yarn, 20 per cent. ad valorem; on woollen yarn, four cents per 
pound, and 50 per cent. ad valorem; on mits, gloves, bindings, 
blankets, hosiery, carpets and carpeting, 25 per cent., except 
Brussels, Wilton, and treble ingrained carpeting, which shall be at 
63 cents the square yard, all other ingrained and Venetian car- 
peting, at 35 cents the square yard; and except blankets, the 
value of which, at the place whence exported, shall not exceed 
75 cents each, the duty to be levied on which shall be five per 
cent. ad valorem; on fiannels, bockings, and baizes, 16 cents 
the square yard; on coach laces, 35 per cent.; and upon merino 
shawls made of wool, all other manufactures of wool, or of which 
wool is a component part, and on ready made clothing, 50 per 
cent. ad valorem. Third. On all manufactures of cotton, or of 
which cotton shall be a component part, 25 per cent. ad valorem, 
excepting cotton twist, yarn, and thread, which shall remain at 
the rate of duty fixed by the tariff of 1824; but all manufactures 
of cotton, or of which cotton shall be a component part, not dyed, 
colored, printed, or stained, not exceeding in value 30 cents the 
square yard, shall be valued at 30 cents per square yard, and if 
dyed, &c., not exceeding in value 35 cents the square yard, shall 
be valued at 35 cents per square yard; and on nankeens imported 
direct from China, 20 per cent. ad valorem. Fourth. On stamped, 
printed or painted floor cloths, 43 cents a square yard; on oil 
cloths, other than that called patent floor cloth, 12} cents the 
square yard; and on floor matting, five per cent. ad valorem. Fifth. 
On iron, in bars or bolts, not manufactured in whole or in part by 
rolling, 90 cents per 112 pounds. Sixth. On bar and bolt iron, 
made wholly or in part by rolling, $30 per ton: provided, that 
all iron in slabs, blooms, or other form less finished than 
iron in bars or bolts, and more advanced than pig iron, except 
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castings, shall be rated as iron in bars or bolts, and pay duty ac- 
cordingly. Seventh. On iron in pigs, 50 cents per 112 pounds ; 
on vessels of cast iron, not otherwise specified, 14 cents per pound ; 
on all other castings of iron, not otherwise specified, 1 cent per 
pound. Eighth. On iron or steel wire, not exceeding number 
fourteen, 5 cents per pound ; exceeding number fourteen, 9 cents 
per pound; on silvered or plated wire, 5 per centum ad valorem ; 
on cap or bonnet wire covered with silk, cotton, flaxen, yarn or 
thread, manufactured abroad, 12 cents per pound. Ninth. On 
round iron or brazier’s rods of three-sixteenths to eight-sixteenths 
of an inch diameter, inclusive, and on iron in nail or spike rods, 
or nail plates, slit, rolled, or hammered, and on iron in sheets, 
and hoop iron, avd on iron, slit, rolled, or hammered for band iron, 
scroll iron, or casement rods, 3 cents per pound; on iron spikes, 
4 cents per pound; on iron nails, cut or wrought, 5 cents per 
pound ; on tacks, brads and sprigs, not exceeding 16 ounces to 
the thousand, 5 cents per thousand ; exceeding 16 ounces to the 
thousand, 5 ceuts per pound; on square wire used for the manu- 
facture of stretchers for umbrellas, and cut in pieces not exceed- 
ing the length used therefor, 12 per centum ad valorem; on an- 
vils and anchors, and all parts thereof, manufactured in whole or 
in part, 2 cents per pound; on iron cables or chains, or parts 
thereof, manufactured in whole or in part, 3 cents per pound, and 
no drawback shall be allowed on the exportation of iron cables or 
parts thereof; on mill cranks and mill irons of wrought iron, 4 
cents per pound ; on mill saws, $1 each; on blacksmiths’ ham- 
mers and sledges, 2} cents per pound; on muskets, $1 50 per 
staud ; on rifles, $2 50 each; on all other fire-arms, 30 per cen- 
tum ad valorem. Tenth. On axes, adzes, hatchets, drawing 
knives, cutting knives, sickles or reaping hooks, scythes, spades, 
shovels, squares of iron or steel, plated, brass and polished steel 
saddlery, coach and harness furniture of all descriptions, steelyards 
and scalebeams, socket chisels, vices and screws of iron called 
woodscrews, 30 per centum ad valorem ; on common tinned and 
japanned saddlery of all descriptions, 10 per centum ad valorem: 
provided, that said articles shall not be imported at a less rate of 
duty than would have been chargeable on the material constituting 
their chief value, if imported in an unmanufactured state. Elev- 
enth. On steel, $150 per 112 pounds. Twelfth. On japanned 
wares of all kinds, on plated wares of all kinds, and on all manu- 
factures not otherwise specified, made of brass, iron, steel, pewter 
or tin, or of which either of these metals is a compongnt material, 
a duty of 25 per centum ad valorem: provided, that all articles 
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manufactured in whole of sheet, rod, hoop, bolt or bar iron, or iron 
wire, or of which sheet, rod, hoop, bolt or bar iron, or iron wire, 
shall constitute the greatest weight, and which are not otherwise 
specified, shall pay the same duty per pound that is charged by 
this act on sheet, rod, hoop, bolt or bar iron, or on iron wire, of 
the same number, respectively: provided, also, that the said last 
mentioned rates shall not be less than the said duty of 25 per 
centum ad valorem. Thirteenth. That all scrap and old iron 
shall pay a duty of $12 50 per ton; that nothing shall be deemed 
old iron that has not been in actual use, and only fit to be remanu- 
factured, and all pieces of iron, except old, of more than six inches 
in length, or of sufficient length to be made into spikes and bolts, 
shall be rated as bar, bolt, rod, or hoop iron, as the case may be, 
and pay duty accordingly ; all manufactures of iron, partly finish- 
ed, shall pay the same rates of duty as if entirely finished; all ves- 
sels of cast iron, and all castings of iron, with handles, rings, 
hoops, or other addition of wrought iron, shall pay the same 
rates of duty as if made entirely of cast iron. Fourteenth. On 
unmanufactured hemp, $40 per ton; sail duck, 15 per centum 
ad valorem, and on cotton bagging, 3} cents a square yard, with- 
out regard to the weight or the width of the article; on felts 
or hat bodies made wholly, or in part, of wool, 18 cents each. 
Fifteenth. On all manufactures of silk, or of which silk shall be a 
component part, coming from beyond the Cape of Good Hope, 10 
per centum ad valorem, and on all other manufactures of silk, or 
of which silk is a component part, 5 per centum ad valorem, except 
sewing silk, which shall be 40 per centum ad valorem. Sixteenth. 
On brown sugar and syrup of sugar cane, in casks 24 cents per 
pound; and on white clayed sugar, 34 cents per pound. Seven- 
teenth. On salt, 10 cents per 56 pounds. Eighteenth. On old and 
scrap lead, 2 cents per pound. Nineteenth. On teas of all kinds, 
imported from places this side the Cape of Good Hope, or in vessels 
other than those of the United States, 10 cents per pound. Twen- 
tieth. On slates of all kinds, 25 per centum ad valorem. ‘Twenty- 
first. On window glass not above 8 by 10 inches in size, $3 per 
100 square feet; not above 10 by 12 inches, $3 50 cents per 100 
square feet; and if above 10 by 12 inches, $4 per 100 square feet : 
provided, That all window glass imported in plates, uncut, shall 
be charged with the highest rates of duty hereby imposed. On 
all apothecaries’ vials and bottles, exceeding the capacity of 6 and 
not exceeding the capacity of 16 ounces each, $2 25 cents the 
groce ; all perfumery and fancy vials and bottles, not exceeding 
the capacity of 4 ounces each, $2 50 cents the groce; and those 
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exceeding 4 ounces, and not exceeding 16 ounces each, ¢3 25 
cents the groce; on all wares of cut glass not specified, 3 cents 
per pound, and 30 per centum ad valorem; on black glass bottles 
not exceeding | quart, $2 per groce; on black glass bottles ex- 
ceeding | quart, ¢2 50 cents per groce ; on demijohns, 25 cents 
each; and on all other articles of glass, not specified, 2 cents per 
pound, and 20 per centum; on paper hangings, 40 per centum; 
on all Leghorn hats or bonnets, and all hats or bonnets of straw, 
chip, or grass, and all flats, braids, or plaits for making hats or 
bonnets, 30 per centum: on the following articles, 12} per centum 
ad valorem, namely, whalebone, the product of foreign fishing, raw 
silk, and dressed furs: and on the following articles, 25 per centum 
ad valorem, namely, boards, planks, walking canes and sticks, 
frames or sticks for umbrellas and parasols, and all manufactures 
of wood not otherwise specified; copper vessels, and all manufac- 
tures of copper, not otherwise specified ; ail manufactures of hemp 
or flax, except yarn and cordage, tarred and untarred, ticklenburgs, 
osnaburgs, and burlaps, not otherwise specified; fans, artificial 
flowers, ornamental feathers, ornaments for head dresses, caps for 
women, and millinery of all kinds; comfits and sweetmeats of all 
kinds, preserved in sugar or brandy; umbrellas and parasols, of 
whatever materials made; parchment and vellum, wafers, and 
black lead pencils, and brushes of all kinds: and on the follow- 
ing articles 30 per centum ad valorem, namely: cabinet wares ; 
hats and caps, of fur, leather, or wool; leather; whips, bridles, 
saddles, and on all manufactures of leather, not otherwise speci- 
fied ; carriages and parts of carriages, and blank books ; on boots 
and bootees, $1 50 cents per pair; shoes of leather, other shoes 
and slippers of prunella, stuff, or nankin; also, porcelain, china, 
stone and earthen ware; musical instruments; and manufactures 
of marble, shall pay the present rates of duties. 'Twenty-second. 
On olive oil, in casks, 20 cents a gallon. Twenty-third. On the 
wines of France, namely, red wines, in casks, 6 cents a gallon ; 
white wines, in casks, 10 cents a gallon; and French wines of all 
sorts, in bottles, 22 cents a gallon ; until the 3d day of March, 1334; 
and from and after that day, one half of those rates respectively ; and 
on all wines, other than those of France, one half of their present 
rates of duty respectively, from and after the day last aforesaid: 
provided, that no higher duty shall be charged under this act or 
any existing law, on the red wines of Austria, than are now, or may 
be by this act, levied upon the red wines of Spain when the said 
wines are imported in casks. Twenty-fourth. On the following 
articles, an ad valorem duty of 15 per centum, namely, barley, grass, 
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or straw baskets, composition, wax, or amber beads, and other beads 
not otherwise enumerated, lamp black, indigo, bleached and un- 
bleached linens, shell or paper boxes, hair bracelets, hair not made 
up for head dresses, bricks, paving tiles, brooms of hair or palm 
leaf, cashmere of Thibet, down of all kinds, feathers for beds. 
Twenty-fifth. All articles not herein specified, either as free or as 
liable to a different duty, and which, by the existing laws, pay an 
ad valorem duty higher than 15 per centum, to pay an ad valorem 
duty of 15 per centum from and after the said 3d day of March, 
1833. 

Sec. 3. It is also enacted, that, in addition to the articles 
exempted from duty by the existing laws, the following arti- 
cles, imported from and after the 3d day of March, 1833, shall be 
exempted from duty; that is to say: teas of all kinds, imported 
Srom China or other places east of the Cape of Good Hope, and in 
vessels of the United States, coffee, cocoa, almonds, currants, 
prunes, figs, raisins, black pepper, ginger, mace, nutmegs, cinna- 
mon, cassia, cloves, pimento, camphor, crude saltpetre, flax un- 
manufactured, quicksilver, opium, quills unprepared, tin in plates 
and sheets, unmanufactured marble, argol, gum arabic, gum sen- 
egal, epaulettes of gold and silver, lac dye, madder, madder root, 
nuts and berries used in dying, saffron, turmeric, woad or pastel, 
aloes, ambergris, Burgundy pitch, bark Peruvian, cochineal, capers, 
chamomile flowers, coriander seed, cantharides, castanas, catsup, 
chalk, coculus indicus, coral, dates, filberts, filtering stones, frank- 
incense, grapes, gamboge, hemlock, henbane, horn plates for lant- 
horns, horns and tips, India rubber, ipecacuanha, ivory unmanu- 
factured, juniper berries, musk, nuts of all kinds, olives, oil of 
juniper, paintings and drawings, rattans unmanufactured, reeds 
unmanufactured, rhubarb, rotten stone, tamarinds, tortoise shell, 
tin foil, shellac, sponges, sago, lemons, limes, pine apples, cocoa 
nuts and shells, iris or orris root, arrow root, bole ammoniac, co- 
lombo root, annatto, anise-seed, oil of anise-seed, oil of cloves, 
cummin seed, sarsaparilla, balsam tolu, assafcetida, ava root, alcor- 
noque, canella alba, cascarilla, haerlem oil, hartshorn, manna, 
senna, tapioca, vanilla beans, oil of almonds, nux vomica, amber, 
platina, busts of marble, metal or plaster, casts of bronze or plas- 
ter, strings of musical instruments, flints, kelp, kermes, pins, nee- 
dies, mother of pearl, hair unmanufactured, hair pencils, Brazil 
paste, tartar crude, vegetables such as are used principally for 
dying and in composing dyes, weld, and all articles used princi- 
pally for dying, coming under the duty of 12} per centum, except 
bichromate of potash, prussiate of potash, chromate of potash, and 
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nitrate of lead, aquafortis, and tartaric acids; all other dying 
drugs and materials for composing dyes, all other medicinal drugs, 
and all articles not enumerated in this act nor the existing laws, 
and which are now liable to an ad valorem duty of 15 per centum, 
except tartar emetic and Rochelle salts, sulphate of quinine, 
calomel and corrosive sublimate, sulphate of magnesia, and glauber 
salts; provided, that nothing in this act contained shall be so con- 
strued as to reduce the duties upon alum, copperas, manganese, mu- 
riatic or sulphuric acids, refined saltpcetre, blue vitriol, carbonate of 
soda, red lead, white lead or litharge, sugar of lead, or combs. 

Sec. 4. It is further enacted, that, from and after the 3d day 
of March aforesaid, so much of any act of Congress as requires 
the addition of 10 or 20 per centum to the cost or value of any 
goods, wares, or merchandise, in estimating the duty thereon, or 
as imposes any duty on such addition, shall be repealed. 

Sec. 5. It is further provided, that, from and after the 3d 
day of March aforesaid, where the amount of duty on merchandise, 
except wool, manufactures of wool, or of which wool is a component 
part, imported into the United States, in any ship or vessel, on 
account of one person only, or of several persons jointly inter- 
ested, shall not exceed $200, the same shall be paid in cash, with- 
out discount; and if it shall exceed that sum, shall, at the option 
of the importer or importers, be paid or secured to be paid, in the 
manner now required by law, one half in 3, and one half in 6 
calendar months; and that, from and after the said 3d day of 
March, so much of the 62d section of the act entitled ‘ An act to 
regulate the collection of duties on imports and tonnage,’ approved 
the 2d day of March, 1799, as authorizes the deposit of teas under 
the bond of the importer or importers, shall be repealed ; and that 
so much of any existing law as requires teas, when imported in ves- 
sels of the United States from places beyond the Cape of Good 
Hope, to be weighed, marked, and certified, shall be, and the same 
is repealed. 

Sec. 6. It is further enacted, that, from and after the 3d 
day of March aforesaid, the duties on all wool, manufactures of 
wool, or of which wool is a component part, shall be paid in cash, 
without discount, or, at the option of the importer, be placed in 
the public stores, under bond, at his risk, subject to the payment 
of the customary storage and charges, and to the payment of in- 
terest at the rate of 6 per centum per annum while so stored : pro- 
vided, that the duty on the articles so stored shall be paid one 
half in 3, and one half in 6 months from the date of importation : 
provided also, that if any instalment of duties be not paid when 
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the same shall have become due, so much of the said merchandise 
as may be necessary to discharge such instalment shall be sold by 
public auction, and retaining the sum necessary for the payment 
of such instalment of the duties, together with the expenses of 
safe keeping and sale of such goods, the overplus, if any, shall be 
returned by the collector to the importer or owner, or to his agent 
or lawful representative ; and, provided, also, that the importer, 
owner, or consignee of such goods, may, at any time after the de- 
posit shall have been made, withdraw the whole or any part 
thereof, on paying the duties on what may be withdrawn, and the 
customary storage and charges, and of interest. 

Sec. 7. It is further provided, that, in all cases where the 
duty which now is, or hereafter may be imposed on any goods, 
wares, or merchandise imported into the United States, shall, by 
law, be regulated by, or be directed to be estimated or levied upon, 
the value of the square yard, or of any other quantity or parcel 
thereof; and in all cases where there is or shall be imposed any 
ad valorem rate of duty on any goods, wares, or merchandise im- 
ported into the United States, it shall be the duty of the collector 
within whose district the same shall be imported or entered, to 
cause the actual value thereof, at the time purchased, and place 
from which the same shall have been imported into the United 
States, to be appraised, estimated, and ascertained, and the number 
of such yards, parcels, or quantities, and such actual value of every 
of them, as the case may require; and it shall, in every such case, 
be the duty of the appraisers of the United States, and every of 
them, and every other person who shall act as such appraiser, by 
all the reasonable ways or means in his or their power, to ascertain, 
estimate, and appraise the true and actual value, any invoice or affida- 
vit thereto to the contrary notwithstanding, of the said goods, wares,, 
and merchandise, at the time purchased, and place from whence 
the same shall have been imported into the United States, and the 
number of such yards, parcels, or quantities, and such actual 
value of every of them as the case may require; and all such 
goods, wares, and merchandise, being manufactures of wool, or 
whereof wool shall be a component part, which shal] be imported 
into the United States in an unfinished condition, shall, in every 
such appraisal, be taken, deemed and estimated by the said ap- 
praisers, and every of them, and every person who shall act as 
such appraiser, to have been, at the time purchased, and place 
from whence the same were imported into the United States, of as 
great actual value as if the same had been entirely finished: pro- 
vided, that in all cases where any goods, wares, or merchandise, 
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subject to ad valorem duty, or whereon the duty is or shall be by 
law regulated by, or be directed to be estimated or levied upon, 
the value of the square yard, or any other quantity or parcel there- 
of, shall have been imported into the United States from a country 
other than that in which the same were manufactured or produced, 
the appraisers shall value the same at the current value thereof at 
the time of purchase, before such last exportation to the United 
States, in the country where the same may have been originally 
manufactured or produced. 

Sec. 8. It is also enacted, that it shall be lawful for the ap- 
praisers to call before them, and examine upon oath, any owner, 
importer, consignee, or other person, touching any matter or 
thing which they may deem material in ascertaining the true 
value of any merchandise imported, aud to require the production, 
on oath, to the collector, or to any permanent appraiser, of any 
letters, accounts, or invoices, in his possession, relating to the 
same; for which purpose, they are hereby authorized to adminis- 
ter oaths. Andif any person so called shall fail to attend, or shall 
decline to answer, or to produce such papers when so required, he 
shall forfeit and pay to the United States $50; and if such person 
be the owner, importer, or consignee, the appraisement which the 
said appraiser may make of the goods, wares, or merchandise, 
shall be final and conclusive, any act of Congress to the contrary 
notwithstanding. And any person who shall swear falsely on 
such examination, shall be deemed guilty of perjury; and if he be 
the owner, importer, or consignee, the merchandise shall be for- 
feited. 

Sec. 9. It is also enacted, that it shall be the duty of the 
Secretary of the Treasury, under the direction of the President 
of the United States, from time to time, to establish such rules 
and regulations, not inconsistent with the laws of the United States, 
as the President of the United States shall think proper, to secure 
a just, faithful and impartial appraisal of all goods, wares and 
merchandise, as aforesaid, imported into the United States, and 
just and proper entries of such actual value thereof, and of the 
square yards, parcels, or other quantities, as the case may require, 
and of such actual value of every of them; and it shall be the 
duty of the secretary of the treasury to report all such rules 
and regulations, with the reasons therefor, to the then next session 
of Congress. 

Sec. 10. It is also provided, that an addition of 10 per 
centum shall be made to the several rates of duties by this act 
imposed, in respect to all goods, wares, and merchandise, on the 
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the importation of which, in American or foreign vessels, a specific 
discrimination has not already been made, which, from and after 
the 3d day of March aforesaid, shall be imported in ships or ves- 
sels not of the United States: provided, that this additional duty 
shall not apply to goods, wares, and merchandise which shall be 
imported after said day in ships or vessels not of the United States, 
entitled by treaty, or by an act or acts of Congress, to be entered 
in the ports of the United States, on the payment of the same 
duties as shall then be paid on goods, wares and merchandise, 
imported in ships or vessels of the United States. 

Sec. 11. It is enacted further, that there shall be allowed a 
drawback of the duties by this act imposed, on goods, wares, 
and merchandise, which shall be imported from and after the said 
3d day of March, upon the exportation thereof, within the time 
and in the manner prescribed in the existing laws at the time: 
provided, no drawback shall be allowed on a less quantity of cord- 
age than 5 tons. 

Sec. 12. This section provides, that the existing laws at the 
time shall extend to, and be in force for, the collection of the 
duties imposed by this act, on goods, wares and merchandise, 
which shall be imported into the United States from and after the 
said 3d day of March; and for the recovery, collection, distribu- 
tion, and remission, of all fines, penalties and forfeitures, and for 
the allowance of drawbacks by this act authorized, as fully and 
effectually as if every regulation, restriction, penalty, forfeiture, 
provision, clause, matter and thing in the then existing laws con- 
tained, had been inserted in, and reenacted by this act; and that 
so much of any act which is contrary to this act, shall be, and the 
same is repealed, 

Sec. 13. It is provided, also, that, whenever goods com- 
posed wholly, or in part, of wool or cotton, of similar kind, 
but different quality, are found in the same packages charged at 
an average price, it shall be the duty of the appraisers to adopt 
the value of the best article contained in such package, and so 
charged, as the average value of the whole; and that so much of 
the act entitled ‘An act for the more effectual collection of the 
impost duties,’ approved the 28th May, 1830, as requires the ap- 
praisers to adopt the value of the best article contained in a pack- 
age as the average value of the whole, be, and the same is re- 
pealed. 

Sec. 14. It is enacted further, that whenever, upon the open- 
ing and examination of any package or packages of imported 
goods, composed wholly, or in part, of wool or cotton, in the man- 
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ner provided by the fourth section of the act for the more effectual 
collection of the impost duties, approved on the 28th day of May, 
1830, the said goods shall be found not to correspond with the 
entry thereof at the custom house; and if any package shall be 
found to contain any article not entered, such article shall be for- 
feited; or, if the package be made up with intent to evade or de- 
fraud the revenue, the package shall be forfeited; and that so 
much of the said section as prescribes a forfeiture of goods found 
not to correspond with the invoice thereof, be, and the same is 
repealed. 

Sec. 15. It is also enacted, that, from and after the said 3d 
day of March, 1833, the ad valorem rates of duty on goods, 
wares and merchandise, shall be estimated in the manner follow- 
ing: to the actual cost, if the same shall have been actually pur- 
chased, or the actual value, if the same shall have been procured 
otherwise than by purchase, at the time and place when and where 
purchased, or otherwise procured, or to the appraised value, if ap- 
praised, shall be added all ‘charges, except insurance. 

Sec. 16. It is further enacted, that, from and after the said 
3d day of March, 1833, in calculating the rates of duties, the 
pound sterling shall be considered and taken as of the value of 
& i 80 cents, 

Sec. 17. It is also provided, that syrup imported in casks, 
and all syrup for making sugar, shall be rated by weight, and 
pay the same duty as the sugar of which it is composed would 
pay in its natural state ; and that loaf or lump sugar, when imported 
in a pulverized, liquid, or other form, shall pay the same duty as 
is imposed by law on loaf or lump sugar; and all fossil and crude 
mineral salt shall pay 15 per centum ad valorem. 

Sec. 18. And it is further enacted, that the several articles 
enumerated in this bill, whether imported before or after the pas- 
sage thereof, may be put into the custom-house stores, under the 
boud of the importer or owner; and such of said articles as shall 
remain under the control of the proper officer of the customs on 
the 3d day of March, 1833, shall be subject to no other duty, 
than if the same were imported, respectively, after that day. And 
if the duties, or any part thereof, on the articles deposited as 
aforesaid, shall have been paid previously to the said 3d day of 
March, the aimount so paid shall be refunded to the person im- 
porting and depositing the said articles: provided, that this section 


shall apply to merchandise in original packages which may have 
been entered, and taken into the possession of the importer or 
owner ; upon condition, that the said merchandise be placed under 
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custody of the proper officer of the customs, and that the same shall 
remain under his control on the 3d day of March next: and pro- 
vided further, that the Secretary of the ‘Treasury be authorized to 
prescribe such rules and regulations as may be necessary to carry 
this section into effect. 

Ch. 247.— Duties on Tron for Railways or Inclined Planes. 
Sec. 1. When it shall be proved to the Secretary of the Treasury 
‘that any rail iron imported for the purpose of being applied in 
the construction of any railroad or inclined plane by any State or 
incorporated company’ has been permanently laid on any such 
railroad or inclined plane, he is authorized to allow a drawback 
of the duty on such rail iron, or if the duty has been actually paid, 
he may refund the same; ‘no iron shall be considered as railroad 
iron but such as is prepared to be laid upon railroads or inclined 
planes without further manufacture.’ Sec. 2. If any railroad iron 
has been or shall be imported by any State or incorporated com- 
pany, and the bonds given for the duties shall become due before 
the iron can be so laid down, the Secretary of the Treasury is au- 
thorized to extend the time for the payment of so much of the 
bonds as shall be equal to the amount of the drawbacks to which 
the State or company may be entitled; but the time shall not 
be extended beyond three years from the date of the importation ; 
and where any such State or company may have paid the whole 
amount of any such bond, the Secretary is authorized ‘to cause 
the amount of the drawback on the same to be refunded, on taking 
bond with sufficient sureties that the same shall be repaid, should 
the iron, for which said bond may be given, not be actually laid 
down within three years from the time of the importation.’ 

Ch. 196.—French West Indies. ‘The privileges which are 
extended, by the act’ of May 9, 1828, regulating commercial in- 
tercourse with Martinique and Guadaloupe, to French vessels 
laden and coming direct from those islands, are to ‘be extended 
to vessels coming in the same manner, in ballast, subject, never- 
theless, to the proviso contained in the said act.’ 

Ch. 199.—French Claims. The President is required to ap- 
point three commissioners to examine all claims presented to them 
under the convention of July 4, 1831, between the United States 
and France, which are provided for by the convention; a secre- 
tary, versed in the English, French and Spanish languages, and a 
clerk, are also to be appointed ; the commissioners are to make 
all needful rules, &c. for carrying their commission into full 
effect; the board are to meet on the first Monday of August, 
1832, at Washington, and within two years from the time of its 
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meeting shall terminate its duties; the commissioners are to be 
paid at the rate of $3000 per annum; the secretary, $2000; and 
the clerk, $1500; the Secretary of the Treasury is to distribute, 
‘in rateable proportions,’ among the persons in whose favor awards 
shall have been made, such moneys as may have been received by 
virtue of the convention, first deducting all sums of money due 
from them to the United States; and certificates are to be issued 
by the Secretary of the Treasury, ‘showing the proportion to 
which each may be entitled of the amount that may thereafter be 
received ;’ ‘and on the presentation of said certificates at the 
Treasury, as the net proceeds of the general instalments, payable 
by the French government, shall have been received, such propor- 
tions thereof shall be paid to the legal holders of the said certifi- 
cates ;? on the payment of the several instalments, there shall be 
set apart, of the money in the Treasury, such further sum as 
would have been received ‘if the reservation stipulated by the 
fourth article of the convention had not been deducted,’ and the 
money thus set apart is to be appropriated to the satisfaction of 
the awards ; all communications to or from the secretary of the 
board, on the business of the commission, shall be free of postage. 

Ch. 190.—Hospitals and Hospital Funds. This act appropri- 
ates 376,000 for the construction of hospitals in Charlestown, 
Brooklyn and Pensacola. 

Ch. 194.—This act was passed ‘for the regulation of the navy 
and privateer pension and navy hospital funds.’ 

Ch. 109.—Indian Department. This act makes appropriations 
to the amount of $ 170,890 for this department for the year 1832; 
the objects to which they are to be applied are the payment of the 
salaries of Indian agents, sub-agents, interpreters, presents to In- 
dians, the payment of the expense of conducting a deputation of 
Indians from the head-waters of the Missouri to Washington, &c. 
‘In no case shall any money hereby appropriated be used for the 
purpose of rewarding Indians for settling disputes among them- 
selves.’ 

Ch. 174.—Indian Affairs, Commissioner of. A commissioner 
of Indian affairs is to be appointed, who shall, ‘under the direc- 
tion of the Secretary of War, and agreeably to such regulations 
as the President may from time to time prescribe,’ have the man- 
agement of all Indian affairs; his salary is to be 3000. ‘No ar- 
dent spirits shall be hereafter introduced, under any pretence, 
into the Indian country.’ 


Ch. 75.—Indians. The several Indian agents and sub-agents, 
under the direction of the Secretary of War, are required to take 
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measures for convening the several Indian tribes, in such places 
and numbers, and at such seasons, as shall be most convenient 
to the Indians, ‘ for the purpose of arresting the progress of 
small pox among the several tribes, by vaccination.’ The Secre- 
tary of War is authorized to employ as many physicians and sur- 
geons as may be ‘iaecessary for the execution of this act; and if 
necessary, two competent persons to conduct the physicians to 
the remote Indians who are infected, or may be in danger of be- 
ing infected with the small pox, whose compensation shall be 6 
per day, and six men, whose compensation shall be $25 per 

month.’ ‘The sum of $12,000 is appropriated to carry this act 
into effect. 

Ch. 71.—The sum of $39,075 is appropriated for the payment 
of annuities to the Chippewa, Ottewa, Pottawatamie and Winne- 
bago tribes of Indians, for the purchase of salt, for the support of 
blacksmiths, &c. 

Ch. 123.—By this act the sum of $336,405 is appropriated for 
the payment of the annuities due to various Indian tribes, includ- 
ing the sums of $24,500 for the education of Indian youths, 
25,470 for the expenses of blacksmiths, millwrights, agricultur- 
ken, &c., and for the furnishing of salt, tobacco, iron, &c., and 
£4,360 for expenses of transportation and distribution of certain 
annuities and agricultural implements. 

Ch. 124.—By this act, appropriations are made ‘in conformity 
with the stipulations of certain treaties with the Creeks, Shawnees, 
Ottoways, Senecas, Wyandots, Cherokees, and Choctaws.’ The 
amount of these appropriations is £363,133. 

Ch. 130.—The sum of $20,000 is appropriated for the relief of 
such friendly Indians as may seek protection within the Indian 
agencies on the north western frontier. 

Ch. 199.—The sum of $157,694 is appropriated, in addition to 
the balance remaining unexpended in the Treasury, already ap- 
propriated, to defray the expenses of transporting and subsisting 
such portions of the various tribes of Indians as have botntelian 
emigrated west of the Mississippi, or as may emigrate during the 
present year, in conformity with the various treaties entered into 
with them. 

Ch. 228. The President is required to appoint three commis- 
sioners, to examine the country set apart for the emigrating In- 
dians, west of the Mississippi river ; the commissioners shall, when 
it is necessary, enter into negotiations with them for the adjustment 
of any difficulties existing ‘in the location of the lands of the emi- 
grating Indians ;’ they are also to ascertain and report ‘ the proper 
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places of location for such of the tribes and portions of tribes, as 
may yet wish to remove to that country, and shall transmit to the 
war department all the information they can procure, respecting 
its climate, soil and capacity to support the number of Indians 
who will probably remove to and reside in it;’ they are authorized 
to ‘convene together such of the tribes as may be in a state of hos- 
tility, or may be disposed to commit, or may have committed, 
aggressions against others, and to endeavor to arrange the difli- 
culties between them, so that the protection promised to the emi- 
grating Indians, by the sixth section of the act of May 28, 1830, 
may be secured to them’; they are to report to the war department 
a plan for the improvement, government and security of the Indians, 
to inquire ‘ into the mode in which the business of emigration has 
been conducted, and to report any changes which would render 
the same more economical or better adapted to the comfort and 
condition of the Indians ;’ and the sum of #20,000 is appropriated 
for carrying the provisions of this act into effect. 

Ch. 227.—Jnsolvent Debtors. Sec. 1. This is an act in addition 
to an ‘act for the relief of certain insolvent debtors of the United 
States.’ The provisions of the act to which this is in addition are 
extended to every person who was a debtor to the United States 
on January 1, 1831, ‘in any sum of money which he is unable to 
pay, unless such person is indebted as the principal in an official 
bond, or for public money received by him and not paid over or 
accounted for,’ or for any fine, &c. incurred by the violation of 
any law of the United States. Sec. 2. In all the cases of indebt- 
edness described in the fourth section of the act to which this is 
in addition, the secretary of the treasury is authorized to execute 
a release to the debtor of the United States, as mentioned there- 
in, ‘without any payment by said debtor, if the secretary of the 
treasury is satisfied that said debtor is unable to pay any part of 
said debt.’ Sec. 3. No government debtor is to be entitled to be 
discharged, until it shall appear to the satisfaction of the secretary, 
that the sureties of such debtor are unable to pay the debt, and 
that they are also ‘entitled to the provisions of this act,’ in like man- 
ner as the principal debtor, or unless they shall file their consent 
in writing, with the secretary, that the privileges of these acts may 
be extended to their principal without any prejudice to their lia- 
bility, or unless such discharge can and shall be given in such 
manner as not to affect the liability of such sureties. 


Ch. 218.—Law Library. This act appropriates, for 1832, a 


sum not exceeding $5,000, and a further annual sum of £1,000, 
for five years, to be expended in the purchase of law books for a 
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law library which is to be established in connexion with the library 
of Congress. 

Ch. 161.—Merico. A commissioner and surveyor on the part 
of the United States are to be appointed in pursuance of the third 
article of the ‘treaty of limits’ between the United States and 
Mexico; and appropriations are made for carrying this treaty into 
effect. 

Ch. 80.—Naval Service. The President is authorized to con- 
stitute a board of naval officers to be composed of the naval com- 
missioners and two post-captains, to meet at Washington, whose 
duty it shall be, with the assistance of the attorney general, ‘ to 
revise and enlarge the rules and regulations governing the naval 
service, with the view to adapt them to the present and future 
exigencies of this important arm of national defence, which rules 
and regulations, when approved by him and sanctioned by Con- 
gress, shall have the force of law.’ 

Ch. 202.— Patents. The privileges granted to the aliens deseri- 
bed in the first section of the act to extend the privilege of obtaining 
patents for useful discoveries and inventions to certain persons 
therein mentioned, approved April 17, L800, are extended to every 
alien, who, at the time of petitioning for a patent, shall be resident 
in the United States, and shall have declared his intention, ac- 
cording to law, to become a citizen thereof; but every patent 
granted by virtue of this act shall become void, without resort to 
any legal process to annul the same, in case the patentee fails for 
one year from the issuing thereof, ‘ to introduce into public use in 
the United States the invention or improvement ;’ ‘or in case the 
same, for any period of six months after such introduction, shall 
not continue to be publicly used and applied in the United States, 
or in case of failure to become a citizen of the United States, 
agreeably to notice given, at the earliest period within which he 
shall be entitled to become a citizen of the United States.’ 

Ch. 162.—Sec. 1. The Secretary of State is required, annually, 
in January, to report to Congress and to publish in two of the 
Washington newspapers, a list of the patents which shall have ex- 
pired within the year immediately preceding. Sec. 2. Applica- 
tion to Congress, to prolong or renew the term of a patent, is to 
be made before its expiration, and to be notified at least once a 
month for three months before its presentation, in two of the 
Washington newspapers, and in one of the newspapers in which 
the laws of the United States are published in the state or territory 
where the patentee shall reside. The petition shall set forth the 
grounds of the application, and be verified by oath ; the evidence 
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in its support may be taken before any judge or justice of the 
peace ; it shall be accompanied by a statement of the value of the 
discovery, invention, &c., and of the receipts and expenditures of 
the patentee, so as to exhibit the profit or loss arising therefrom. 
Sec. 3. Wherever any patent granted in pursuance of the act of 
February 21, 1793, and the acts supplementary thereto, shall be 
inoperative by reason of the non-compliance of the inventor, 
through inadvertence, accident or mistake, with the conditions 
prescribed in the third section of the first mentioned act, the Sec- 
retary of State may, upon the surrender of such patent, cause a 
new patent to be granted for the invention for the residue of the 
period then unexpired for which the original patent was granted, 
upon his compliance with such conditions; and in case of his 
death, or if the patent has been assigned by him, the like right 
shall vest in his executors and administrators or assignees; such 
new patent is to be liable to the same ‘ objections and defence as 
any original patent granted under the said first mentioned act.’ 
‘But no public use or privilege of the invention so patented, de- 
rived from or after the grant of the original patent, either under 
any special license of the inventor, or without the consent of the 
patentee that there shall be a free public use thereof, shall, in any 
manner, prejudice his right of recovery for any use or violation of 
his invention after the grant of such new patent as aforesaid.’ 

Ch. 151.—Pensions. This act extends ‘ the pensions heretofore 
granted to the widows of officers, seamen and marines killed or 
who died in the naval service,’ for an additional term of five years, 
‘to commence at the end of the current or last expired term of 
five years in each case, respectively ;’ the provisions of this act 
are extended to the ‘ widows of all those who may have died by 
reason of wounds received during the war.’ 

Ch. 126. Each of the surviving officers, musicians, soldiers 
and Indian spies, who shall have served ‘in the continental line, 
or State troops, volunteers or militia, at one or more terms, a period 
of two years, during the war of the revolution,’ and ‘ who are not 
entitled to any benefit under the act’ passed May 15, 1828, are 
authorized to receive out of the treasury the ‘amount of his full 
pay in the said line, according to his rank, but not exceeding in 
any case, the pay of a captain in said line;’ such ‘ pay is to com- 
mence from March 4, 1831, and shall continue during his natural 
life ;’ if he shall have served ‘a term or terms in the whole less 
than the above period, but not less than six months,’ he is author- 
ized to receive, during his natural life, ‘an amount bearing such 
proportion to the annuity granted to the same rank for the service 
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of two years, as his term of service did to the term aforesaid.’ 
No person, already a revolutionary pensioner, shall be entitled to 
the benefits of this act, unless he shall relinquish ‘his further 
claim to such pension.’ ‘No foreign officer shall be entitled to 
said pay.’ The pay hereby allowed shall not be transferable or 
liable to attachment or levy, but shall inure wholly to the personal 
benefit of the officer, &c.; the pay which shall accrue is to be 
paid semi-annually. The officers, mariners and marines, who 
served for a like term in the naval service, during the revolutionary 
war, shall also be entitled to the benefits of this act, in the same 
manner as the officers and soldiers of the army. 

No. 9. By this resolution it is ordered that in the execution of 
the preceding act, the time of imprisonment as a prisoner of war, 
shall be computed as a part of the period of service. 

Ch. 104.—Portugal. No duties upon tonnage shall be hereafter 
levied on the vessels of the kingdom of Portugal ; but whenever the 
President shall be satisfied that the vessels of the United States 
are subjected in the ports of that kingdom to the payment of any 
duties of tonnage, he shall, by proclamation, declare the fact, and 
the duties now payable by the vessels of that kingdom, shall be 
levied, as if this act had not been passed. 

Ch. 131.—Rangers. The President is authorized to raise, 
‘either by the acceptance of volunteers, or enlistment for one year 
unless sooner discharged,’ 600 mounted rangers, to be armed and 
organized ‘as the nature of the service may, in his opinion, make 
necessary,’ for the protection of the north western frontier. 

Ch. 51.—South Carolina, This act provides for the settlement 
of the claims of South Carolina against the United States. The 
proper officers of the Treasury are directed to liquidate and settle 
the claim of this State, ‘for interest upon money actually expend- 
ed by her for military stores for the use and benefit of the United 
States, and on account of her militia, whilst in the service of the 
United States, during the late war with Great Britain ; the money 
so expended having been drawn by the State from a fund upon 
which she was then receiving interest.’ The act then prescribes 
the mode of computation to be adopted, what other claims are to 
be allowed, &c. Kc. 

Ch. 206.—Spain. Sec. 1. No higher duties of tonnage are to 
be levied in the ports of the United States, on vessels, owned 
wholly by Spanish subjects, coming from a port in Spain, than 
shall be ascertained to have been paid on American vessels in the 
ports of Spain previously to October 20, 1817. Sec. 2. Vessels 
owned wholly by subjects of Spain, coming from any of the colo- 
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nies of Spain either directly or indirectly, shall pay in the ports of 
the United States, the same rate of duty on tonnage that shall be 
levied on American vessels in the Spanish colonial port from which 
such Spanish vessel shall have last departed. The second section 
of this act is to take effect from and after January, 1, 1833. 

Ch. 173.— Virginia. The proper officers of the Treasury are 
required to pay the claims of Virginia against the United States 
for payments to the officers of the Virginia line, in the war of the 
revolution, ‘on account of half pay for life, promised’ those officers 
by this State; the amount to be paid is $139,543. The Secretary 
of the Treasury is also directed to pay to this State the amount of 
the judgments rendered against her, on account of the promise 
contained in an act passed by her legislature in 1779, in favor of 
the officers or the representatives of officers of certain revolution- 
ary regiments, corps, &c.; but the amount so to be paid is not to 
exceed $241,345. The Secretary is also to settle those claims 
for half pay of the officers of those regiments and corps which 
have not been paid or prosecuted to judgments against the State, 
and for which she ‘ would be bound on the principles of the half 
pay cases already decided in the Supreme Court of Appeals of 
said State.’ 





SHORT REVIEWS AND NOTICES. 





HARRIS’S ENTRIES BY EVANS. 


Modern Entries, or Approved Precedents, of Declarations, Plead- 
ings, Entries, and Writs, to which are prefixed forms of Affida- 
vits, References, Awards and Certificates, and Select Precedents 
in Conveyancing, comprising all that is valuable in the Compi- 
lation of the late Thomas Harris, Esquire, newly arranged, 
with additions and improvements, By Hucu Davy Evans, of the 
Baltimore Bar, Author of An Essay on Pleading, with a view 
to an Improved System. In two volumes. pp. 1130. Baltimore. 
Lucas & Deaver. 1831 and 1832. 

This is an extensive collection of precedents in pleading and 
practice, to which is prefixed forms of conveyancing adapted to 
the laws and usages of Maryland. Without going critically 
through this work, we have examined some of the titles, and 
compared them with other similar collections, and the result is 
an impression that the work is industriously, learnedly, and 
judiciously made in reference to the plan of the author, and of 
the editor of the present edition, if Mr. Evans is so to be denom- 
inated, instead of being considered, in some degree, the author, 
to which title he has a claim in respect to a very considerable por- 
tion of these volumes. Though the work is, as we have already 
suggested, particularly adapted to the State of Maryland, yet a 
vety large proportion of it is applicable to the laws and proceed- 
ings in every State of the Union, as will be apparent from the 
contents which we shall presently give. This being the case, it 
appears to us that if the author could have extended his plan of 
comments and references to authorities on the subjects of declara- 


tions and pleadings, it would have been an improvement, for he 
has confined himself mainly to the Maryland reports and English 
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reports and treatises; whereas the decisions in the other States 
would have been applicable to the Maryland practice in regard to 
many of these forms, as those of Maryland are to the practice in 
the other States. We think that our authors of law-books ought, 
as far as practicable, to give their productions a general charac- 
ter, and range the whole field of American jurisprudence ; since 
it has a tendency to liberalize and improve the jurisprudence in 
each State, and assimilate the laws of the different States. Un- 
doubtedly there will be much in the precedents and forms of pro- 
ceeding of each State peculiar to the particular jurisdiction ; but 
such peculiarities are generally confined to matters of minor im- 
portance, as there is, in general, a close similitude and corres- 
pondence in the outlines and leading features of the laws of the 
different States. It is accordingly desirable that the lights supplied 
by each State on the laws of the others, should be combined in 
every work, as far as this is practicable. We do not make these 
remarks, however, by way of finding fault with this work. Per- 
haps its execution, on the plan we have suggested, would have 
extended it to an inconvenient size. If such a plan would have 
been practicable, and not subject to some objection of which we 
are not aware; it seems to us that it would have been an addi- 
tional recommendation of the work. 

Mr. Evans says in his preface respecting the plan upon which 
he has proceeded : 

‘ When the subscriber, in the spring of the present year, was re- 
quested to superintend an edition of ‘‘ Harris’s Enrries,” he stip- 
ulated for the absolute and entire control of the work. In pursu- 
ance of this stipulation, he had to determine for himself, the ques- 
tion how far it might be proper for him to depart from the orig- 
inal. As to. the part previous to the commencement of the title 
** Declarations,” his opinion was soon made up. The greater part 
of the matter which in Harris occupies that station, may be di- 
vided into two elasses. One, that which is of such frequent oc- 
currence in practice as to render it familiar to every one, and 
which is to be found in many common books. The other, that 
which is of such rare use, as not to be much, if at all, wanted, 
except by gentlemen whose libraries probably contain some of the 
English bodies of conveyancing. The rejection of both classes 
was speedily resolved on, and the vacancy has been supplied with 
forms in conveyancing, applicable to cases governed in whole or 
in part by acts of Assembly. Many of these have been expressly 
prepared by himself, for the present work, while others were se- 
lected from the productions of persons considered good authority.’ 
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The following are the subjects of these two volumes: 

Vou. 1. Affidavits, arbitrations, certificates, of freedom — Con- 
veyancing, acknowledgements of deeds, within the State, without 
the State, by attorney, by femes coverts, forms of acknowledge- 
ments, acknowledgements of instruments not affecting real proper- 
ty, assignments, bills of sale, bonds, deeds, appendix to convey- 
ancing, reports of sales, orders of ratification, proceedings under 
the act of assembly for dividing the real estate of deceased per- 
sons, acknowledgements of deeds by Seme coverts, act of 1830, 
declarations, in assumpsit, commencements, common conclusions, 
common counts, indebitatus assumpsit, same by and against baron 
and feme, executors, &c., statements of consideration, insimul 
computassent or account stated, by and against baron and feme, 
representatives of deceased persons, surviving partners —on pro- 
missory notes, by and against baron and feme, executors, &c., sur- 
viving partners, by permanent trustee, on checks, on bills of ex- 
change, by payee, by endorsee, counts in assumpsit, on bills of 
exchange, by drawer, by endorsee, by drawer, by representatives, 
&c., special counts, on contracts to accept articles, to account, on 
awards, against carriers, by carriers, on a charter party, for de- 
ceits and on warranties, on promises to pay the debt of another, 
on contracts to deliver, relating to fees, feigned issue, on foreign 
judgments, on contracts in consideration of forbearance, on pro- 
mises to indemnify, on policies of insurance, statements of inter- 
est, statements of loss, on a policy on lives, on contracts relating 
to land, on promises respecting marriage, on special contracts to 
pay money, for negligences and misfeasances, for tolls and taxes, 
on promises to perform work— Declarations in case for torts, 
commencements and conclusions, for adultery, &c., relative to 
apprentices and servants, against carriers, for deceits, for illegal 
distresses, for keeping vicious dogs, for diverting water courses, 
for a false return to a mandamus, for malicious prosecutions, for 
hegligence, for rescues, against sheriffs, for slander and libel, in 
trover, for waste, for obstructing ways — Declarations in covenant, 
commencements in covenant, conclusions in do., counts on arti- 
cles of agreement, on charter parties, on indentures of apprentice- 
ship, on leases, on mortgages, on policies of insurance, on war- 
ranties — Declarations in debt, commencements in debt, conclu- 
sions in debt, counts on agreements, on awards, on bonds, on 
charter parties, on decrees, on judgments, on a policy of insur- 
ance, on recognizance of bail, for rent, against sheriffs, on simple 
contracts, on statutes, on statutes qui tam, for chattels and in de- 
tinue, declarations in dower, in ejectment, in replevin, in trespass, 
to the person, to real property, to personal property. 
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Vou. 2. Pleadings. Pleas—Defence, introductory to pleas; 
commencements of pleas, in abatement, in bar, puis darrcin con- 
tinuance ; conclusions of pleas; bodies of pleas, in abatement, to 
the jurisdiction, in abatement proper, to the person, to the count 
and writ, to the action; bodies of pleas in assumpsit, in attach- 
ment, in case, in covenant, in do. for rent, in debt, on agreements, 
on awards, on bonds, on charter parties, on decrees and judg- 
ments, on policies, on recognizances, for rent, against sheriffs, on 
simple contract, on statutes, in dower, in ejectment, in replevin ; 
avowries in replevin; cognizances in do. ; pleas in bar to avow- 
ries and cognizances in do. ; bodies of pleas in scire facias, against 
insolvent debtors, against bail, against executors, &c., against ter- 
retenants, in trespass, to the person, to real property, to personal 
property; replications, commencements of, conclusion of, bodies 
of in abatement, in assumpsit, and subsequent pleadings in attach- 
ment, in case, in covenant, in debt, on agreements, on awards, on 
bonds, on charter parties, on decrees and judgments, on policies, 
on recognizances, for rent, against sheriffs, on simple contracts, 
on statutes, in dower, in replevin, in scire facias, in trespass ; re- 
joinders and subsequent pleadings; note respecting them; picad- 
ings after the replication, in abatement, in assumpsit, in case, in 
covenant, in debt, on bond, in dower, in replevin, in scire facias, 
in trespass — Appendix to pleadings, new assignments, in assump- 
sit, in trespass, pleadings after new assignments, suggestions of 
breaches in debt on bond, suggestions of death, demurrers, join- 
ders in demurrer, oaths, proclamations, entries in criminal cases, 
judgments, juries, pleas, recognizances, submissions, verdicts — 
Entries in civil cases, amerciaments, appeals, appearances, attor- 
ney, award, bail, ca. sa., commitments, continuances, defences, im- 
parlances, jurors, leaves, motions, orders, procedendo, recogniz- 
ances, reference, remittiturs, renewals, rules, satisfaction, security, 
suggestions, summons, supercedeas, tales— Verdicts, in assump- 
sit, in attachment, in case and trespass, in covenant, in debt, in 
dower, in ejectment, in replevin, in scire facias, withernam — 
Judgments, in abatement, in assumpsit, in attachment, in case or 
trespass, in covenant, in debt, in dower, in ejectment, in replevin, 
in scire fucias, in petition for freedom, for the costs of the term, 
for defendant — Records, commencement, conclusion, bodies— 
Writs, of attachment, of attachment of contempt, of capias ad 
respondendum, of capias ad satisfaciendum, of certiorari, commis- 
sions, of grand cape, of consultation, of deliverance, of diminution, 
of distringas; of dower, of duces tecum, of exception, of error, of 
fieri facias, of habere facias possessionem, of habere facias seisinam, 
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of habeas corpus, of inquiry, of liberate, of mandamus, of pone, of 
procedendo, of prohibition, of restitution, of restoration, of replevin, 
of retorne habendo, of resummons, of scire facias, of sequestration, 
of subpana and summons, of supercedus, of venditioni exponas, of 
resurvey, of capias in withernam— Appendix to writs, sheriff’s re- 
turns, returns not by sheriff, writs omitted — Appendiz to entries, 
bills of exceptions, entries omitted, records omitted, proceedings 
in forcible entry, proceedings for the sale of infants’ property, pro- 
ceedings for naturalization, proceedings against a tenant holding 
over. 

The notes to the several subjects above enumerated appear to 
be very faithfully prepared tothe extent of the editor’s plan. The 
arrangement and distribution of materials (things of the greatest 
importance in Jaw-books, and not always made with sufficient 
skill) are apparently very convenient in these volumes, as a con- 
sultation of the above tables of contents will show, since one can 
distinguish at a glance at these tables, where to turn for the sub- 
ject of his inquiry. This work gives many forms of entries not 
embraced in the works of a similar kind most in use in New 
England. 


Dedication of Dane Law College. The new building, erected 
at Cambridge, for the accommodation of the Law Students at- 
tached to the University, was dedicated on Tuesday, September 
24th, in the afiernoon. A prayer was offered up by Rev. Profes- 
sor Palfrey, in the new College. After this service, the President 
and Professors of the University, and the several distinguished 
gentlemen present, among whom were Ex-President Adams, Mr. 
Webster, Mr. Mason, Mr. E. Everett, Mr. Bowditch, &c., at- 
tended by the under graduates and the members of the Theolog- 
ical and Law Schools, walked in procession to the College Chapel, 
where the President delivered an appropriate and eloquent dis- 
course, characterized by his usually original and striking thought, 
forcible expression, and animated and glowing style. It contained 
a just tribute to the character of Mr, Dane, to whom the College and 
the community are indebted for the means of defraying the expense 
of erecting the new edifice, and whose name it very properly 
bears, being one among the various lasting memorials of his mu- 


nificent regard for the advancement of American jurisprudence. 
The President, in his discourse, took a rapid survey of the history 
of legal study, tracing the influences exerted upon it by the estab- 
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lishment of schools of law at the different Universitws, and paint- 
ing in vivid colors the perplexing, disheartening, and almost hope- 
less labors of the student, in former times, when, as by the advice 
of Ch. J. Reeves, he was referred for elucidation of subjects 
touched upon from Wood to Coke, from Coke to Hawkins, and 
then, as the ultimate source of light, to the Statutes at large, the 
region of thickest darkness. 

The building of Dane Law College was commenced last spring. 
It is situated between the old congregational meeting house, near 
the market square, and Massachusetts Hall. It is forty feet in 
front, by sixty in depth. The front on the public square is orna- 
mented by four Ionic columns of the height of the walls, and pre- 
sents a good architectural appearance, both in the outline and 
style of execution. Its design is to furnish rooms for the Profes- 
sors, Librarian, Library, Recitations and Lectures. 

The law department of Harvard University has grown very 
rapidly in public favor and reputation, and in encouragement 
and usefulness. It is well known that it is under the direction 
of two professors, Judge Story, one of the justices of the Supreme 
Court of the United States, and John H. Ashmun, Esq. A law- 
school, under the direction of professors so distinguished for 
talents and learning, and one conducted with so great assiduity, 
could hardly be otherwise than very flourishing. ‘The number of 
students is now forty-five. The law library at present consists of 
about three thousand volumes, and is constantly increasing. The 
students have, besides, access to the college library. The expense 
of education to the pupils is less than it would be in a private office 
in one of our large towns, and the advantages, at least for the 
greatest part of their noviciate, are incomparably greater. There 
is no doubt, therefore, that the institution will go on increasing 
in its means of education and usefulness, through the munificence 
of those who feel that the jurisprudence of the country is at the 
foundation, and is the firmest support, of all its institutions. 


The London Jurist. This work, after having been discontinued 
for two years, has been recently revived. Numbers 7 and 8 have 
been received in this country. 


VOL. VIII.—NO. XVI. 62 
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INDEX TO VOL. VIII. 





A 

Affidavits of parties, 31. 

Angell §; Ames’s treatise on corporations reviewed, 105. 

Authorities, as to citing, 111. 

Assignment, by an insolvent debtor, validity of, 234, 338. 

B 

Bankruptcy, court of in England, judges and commissioners of, 
and remarks upon, 229. 

Barnewall & Adolphus’s Reports, vol. 2, P. 1, cases from, 173. 

Bastardy act, admission of testimony under, 39. 

Bingham’s Reports, vol. 8, cases from, 278. 

Bligh’s Reports, vol. 4, cases from, 175. 

C 

Cases doubted, 338. 

Citing of authorities, 111. 

Civil Law, importance of the study of, 269; little studied by the 
profession, 317; instances of want of acquaintance with the 
books of the Roman law, 319, note. 

Circuits, English, 227. 

Codification, state of the question upon, 225. 

Collision, opinion on case of, 46. 

Congress, legislation of 1831-2, 461. 

Corporations, treatise of Angell and Ames upon, reviewed, 105. 

Crimes. See Incendiary publications — Jurisdiction. 

Crompton & Jervis’s Reports, vol. 1, P. 4, cases from, 178. 


Dane College, dedication of, 488. 

Deed, of infant void or voidable, 327. 

Digest of cases in 2 Gill & Johnson, 2 Leigh, 1 Hall, 126; 6 
Peters, 7 Wendell, 1 Minor, 355; from 2 Barnewall & Adol- 
phus, P. 1; 1 Tyrwhitt, P.3; 1 Crompton & Jervis, P. 4; 2 
Crompton & Jervis, P. 1; 8 Bingham ; 4 Bligh ; 2 Dow & Clark, 
178. 

Dow & Clark's Reports, vol. 2, cases from, 178. 
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Education, in the law, 247. 


Evidence, incompetency of parties as witnesses, 7. See Lost Deeds. 
Exceptions in statutes, pleading of, 233. 


Freight, loss by sale of damaged goods in course of voyage, whether 
to be borne by insurers, 353. 
G 
Gaming and usury acts, admission of testimony under, 36. 
Gould's Pleading, reviewed, 74. 
Gul § Johnson's Lecports, digest of 2d vol., 176. 
H 


Hall's Reports, vol. 1, digest of, 126. 

Harris’s Entries by Evans, notice of, 484. 

Hoffman, Professor’s, introductory lecture, noticed, 203. 

1 

Infants, deeds of, void or voidable, 327. 

Indictment, for private injuries, 118. 

Incendiary publications, printed under one jurisdiction to be pub- 
lished in another, indictable, 66. 

Insolvent debtors, assignments by, 284, 338. 

Insurance, case of seaman’s wages paid to a consul abroad, when 
the ship is sold, 336; Insurance on freight, 353; case of col- 
lision, opinion, 46. 

J 


Jackson, Judge, on subject of writ of right noticed, 60. 
Jurisdiction of crimes, commenced under one jurisdiction and 
consummated under another, 69. 
K 
Kentucky, legislation of, 198. 
L 


Legal education, 227. 

Legislation of Vermont at session of 1831, 188; New Hampshire, 
June, 1831, 424; Massachusetts, January session, 1832, 191; 
New York, January, 1832, 429; New Jersey, October, 1831, 
434; Ohio, December, 1831, 437; Kentucky, session of No- 
vember, 1831, 198]; North Carolina, session of 1831-2, 196 ; 
Virginia, December, 1831, 438 ; Tennessee, September, 1831, 
443; Mississippi, November, 1831, 449; Louisiana, January, 
1831, 453 ; United States, December, 1831, 461 ; Great Britain 
in 1831, 201. 

Leigh’s Reports, 2d vol. digest of, 126. 

Louisiana legislation, January, 1832, 453. 

Lost deeds and papers, may be proved by parties, 28. 
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Massachusetts, \egislation of, 191. 

Minor’s Reports, digest of, 359. 

Mississippi legislation, November, 1831, 449. 
N 


Necessity, admission of witness for, 32. 
New Hampshire legislation, January, 1832, 424. 
New York legislation, January, 1832, 429. 
New Jersey legislation, October, 1831, 434. 
North Carolina, legislation of, 196. 

oO 


Ohio legislation, December, 1831, 437. 
P 


Park, J. J. Professor at King’s College, London, — Introductory 
Lecture, 247. 
Parties, ought to be admitted to give testimony, 7. 
Peters’s Reports, vol. 6, digest of, 359. 
Pleading, Judge Gould’s treatise upon, reviewed, 74. 
Pleading exceptions and provisos in statutes, 233; rule on the 
subject, 234. 
Princiyal and surcty, Theobold’s treatise upon reviewed, 315. 
Private injuries, indictable as public offences, 118. 
Provisos in statutes, pleading of, 233. 
R 
Real action. See writ of right. 
Reports, characters of, 260. 
Revision of laws, remarks upon, 298. 
Right, writ of. See Writ of Right. 
Romilly, Sir Samuel, a biographical notice of, 221. 
S 
Statute of frauds, of England, as to its author and whether ably 
drawn, 323. 
Seaman’s wages paid to a consul abroad, when the ship is sold, by 
whom the loss is to be borne, 336. 
Swindling, case of, 69. 
T 
Tennessee, statutes of, revised, 298; the work imperfectly exe- 
cuted, 313; legislation, 1831, 443. 
Thacher, Judge’s, charge on incendiary publications, 66, noticed, 
213. 
Theobald’s treatise on the law of principal and surety, reviewed, 
315. 
Tyrwhiti’s Reports, vol. 1, P. 3, 178. 
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U 
Usury and gaming acts, admission of testimony under, 36. 
| ie 2 
Vermont, legislation of, in 1831, 488. . 
Virginia legislation, December, 1831, 438. 
: WwW 

Wendel?’s-reports, vol. 7, digest of, 359. 

Westminster Review, remarks upon an article in, and on the sub- 
ject of American jurisprudence, 275. > 

Witness, incompetency of parties as, 7. 

Writ of Right, trial of the same fact under, as previously tried on 
writ of entry, not admissible, 51,330; nature of, 330; remarks 
upon Mr. A. Holmes’s construction of a passage in Jackson on 
Real Actions, id. 


ERRATA IN NO. XV. 


P. 12, 11th line from bottom, for both read truth. 

ss 33,10th “« ée “ “since “ gave. 

«< 25, 6th “« « “© (Note) “* ctu “Actor. 
“| tA * * “« (Note) “ parte “  porté. 

<“ 44.20th « « ss « lender ‘© borrower. 


“ 45, 8th “« ‘*% “e “ Dedalion* Dedalean. 
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